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INTRODUCTION.

It IS the purpose of this book to present to business men
and accountants the fundamental principles of commercial

law in the simplest and most concise form. It is a book for

business men and not for lawyers, and does not presuppose

on the part of the reader any knowledge of the law or of

legal terminology. The necessity for some knowledge of

the law applicable to commercial transactions is now fully

recognized by all who are engaged in business, whether as

merchants, manufacturers, credit men, managers, account-

ants, salesmen or in any other capacity. Just as no physician

is properly prepared for practice without a knowledge of

medical jurisprudence, and just as no officer in the army

or navy is adequately trained for his post without a knowl-

edge of international law, so is no one quite fully prepared

for a successful business career without a knowledge of the

fundamental principles of business law. The law schools

of the country are filled with students who are preparing

themselves for business careers rather than for the practice

of the profession itself. It is for those who have not had

this law school training, but who have felt the need of it,

that this book is intended. Its publication is in no sense a

criticism of a number of excellent and scholarly works

already prepared upon the subject, but is in response to a

demand for a treatment much simpler in form and style

than has yet appeared. The question and answer form

has been adopted as an aid to clearness and conciseness and
as best indicating the form in which a legal problem comes
to the mind of the average business man in his everyday



transactions, and many illustrative problems have been used

to make clear the application of principles to certain kinds

of transactions.

Certified Public Accountants.

An important feature of this work is the reference

made to questions which have been asked in the various

states at examinations for students seeking the degree of

Certified Public Accountant. These questions are indi-

cated by notes containing the initials C. P. A. with the

name of the state where they have been asked and the year.

The text is annotated with respect to C. P. A. exami-

nation questions, so far as they have been obtainable, and

while the question as it appears in the text may not be iden-

tical with the one put at the examination, the subject mat-

ter is in each case the same.

Charles C. Simons.
Detroit, April 2, 1909.
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CHAPTER I.

LAW.

A. Definition.

1. What is law?

Blackstone defines law as a rule of civil conduct prescribed

by the supreme power in a state, commanding what is right and

prohibiting what is wrong.

Justice Story has defined law to be the rules and enactments

promulgated by legislative authority, or long established cus-

toms which have the force of law.

Law has also been defined as embracing all legal and

equitable rules defining human rights and duties and providing

for their enforcement ; and, as those rules and principles of

conduct which the governing power in a community recognizes

as the rules and principles which it will enforce and sanction

and according to which it will regulate, limit, or protect the

conduct of its members.

2. What is the necessity for law?

Law is needed for the proper regulation of society, for the

preservation of the state, for the protection of the property,

lives, and liberties of its citizens, and for the safeguarding and

enforcement of individual rights. There can be no organized

society or government without law.

3. What is meant by enforcement of law?

Enforcement of law is compelling obedience to those rules

of conduct which organized society makes for its own preserva-

tion and for the protection of its individual members.
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Common and Statute Law.

4. What are the sources of law?

There are two general sources of law, the written law, and

the customs of the people which come to have the force of law.

The written law is the law laid down in statutes, treaties, and

written constitutions and is called statutory law. The customs

of the people as determined by the decisions of the courts is

called the common law.

C. P. A., N. Y. 1907. C. P. A., Fla. 1907.

5. What is international law?

International law or the law of nations includes those rules

of conduct which governments have come to recognize as con-

trolling their relations with one another.

The Law Merchant.

6. What is the law merchant?

The law merchant consists of certain principles of justice

and usages of trade which general convenience has established

to regulate the dealings of merchants and mariners in all

commercial countries.

C. P. A., N. Y. 1907. C. P. A., Fla. 1907.

Commercial Law.

7. What is commercial law?

Commercial law is a term applied to that branch of the law

which relates to the rights of property and to the relations of

persons engaged in commerce.

8. What effect has the statutory law upon the common

law?

Written or statutory law varies or changes the common

law. The common law prevails only where the statutory law

is silent.
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B. Classification.

9. How may law be classified with reference to legal

rights and their enforcement?

That part of the law which states and defines legal rights

is called the substantive law. That part of the law which lays

down the methods by which legal rights are enforced is called

remedial law.

10. Into what three classes may the substantive law be

divided ?

The three great divisions of the substantive law are

:

1. The law of contracts which relates to all agreements

between persons.

2. The law of torts which relates to private wrongs and

injuries between persons which do not arise out of contract.

3. The law of crimes which relates to wrongs against the

state which the state prohibits and punishes.

11. What is the relation of this division to commercial

law?

Commercial law embraces the law of contracts with all of

its many subdivisions, and certain aspects of the law of torts

which relate to ordinary business transactions.



CHAPTER II.

CONTRACTS.

A. Definition and Essentials.

13. What is a contract ?

A contract is an agreement based upon a sufficient con-

sideration, which results in an obligation to do or not to do a

particular thing.

C. P. A., Cal. 1907. C. P. A., N. Y. 1898.

C. P. A., Cal. 1908. C. P. A., N. Y. 1902.

C. P. A., Mich. 1906. C. P. A., N. Y. 1906.

C. P. A., Mich. 1908. C. P. A., N. Y. 1907.

C. P. A., Wash. 1906. C. P. A., 111. 1904.

C. P. A., N. Y. 1896.

13. What is an agreement?

An agreement is the expression by two or more parties of a

distinct intention common to all of them.

C. P. A., Wash. 1906.

14. What is meant by obligation ?

Obligation is the legal necessity under which one party is

put by virtue of an agreement to do or not to do a particular

thing, on behalf of other parties to the agreement.

15. When is a contract a valid contract?

A contract is valid when it is such an agreement as the law

will enforce.

Essentials.

16. What are the essentials of a valid contract?

1. There must be a meeting of the minds of the parties

4
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with respect to the subject matter of the contract ; a communi-

cation by each to the other of their intention by way of offer

and acceptance.

2. There must be a valuable consideration, or the contract

must be in such form as will imply a valuable consideration.

3. The parties must have legal capacity to contract.

4. The objects of the contract must be legal.

5. The offer and the acceptance must each be a genuine

expression of the intention of the party communicating it.

C. P. A., Mich. 1907. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1902.

Mutual Assent.

17. What is meant (1) by a meeting of the minds of the

parties ?

The intention of each party with respect to the subject mat-

ter of the contract must be communicated to the other and

mean the same to him ; there must be mutual assent ; the agree-

ment must express their common intention.

C. P. A., N. Y. 1903.

Consideration.

18. What is (2) a valuable consideration?

A valuable consideration is something which has value in

the eyes of the law.

Legal Capacity.

19. What is meant (3) by legal capacity to contract?

There are some classes of persons whom the law, because

of their immaturity, mental condition, or for some other reason,

considers incapable of making valid contracts. Only those

upon whom the law places no such disability have legal ca-

pacity to contract.

C. P. A., N. Y. 1902. C. P. A., N. Y. 1907.
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Legal Objects.

20. What contracts have not (4) a legal object

Agreements to do things which are immoral, forbidden by

law, or opposed to public policy have not a legal object and are

not valid contracts enforceable at law.

Genuineness.

21. What is meant (5) by a genuine expression of the in-

tention of the parties?

Persons sometimes make offers or accept them by mistake

or are induced to do so by fraud or forced to make them under

some compulsion. Such an offer or acceptance is not an ex-

pression of the real intention of the party making the offer or

communicating the acceptance and does not therefore result

in a valid contract.

Classes of Contracts.

22. What is an executed contract?

An executed contract is one wholly performed on one side,

as where A delivers goods to B, for which B is to pay at some

future time.

C. P. A., N. Y. 1906.

23. What is an executory contract ?

An executory contract is one which is wholly unperformed,

or in which something still remains to be done on both sides,

as where A undertakes to deliver goods to B at some future

time, for which B is to pay in the future.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1906.

24. What is a simple contract ?

A simple contract is one that the law does not require to

be under seal. It may be either an oral or a written agree-

ment.
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25. What is a contract by specialty?

A contract by specialty is a contract that is both written

and under seal. It includes deeds, bonds, judgments and the

like. Formerly, the seal always implied a consideration and

a gratuitous contract under seal could be enforced. The seal

has now lost much of its significance.

C. P. A. N. Y. 1896. C. P. A., N. Y. 1903.

26. In what states has the distinction between sealed and

unsealed written instruments been wholly abolished?

In Arizona, California, Idaho, Iowa, Kentucky, Mississippi,

Missouri, Montana, Nebraska, Nevada, North Dakota, Ohio,

Oklahoma, South Dakota, Tennessee and Texas.

27. In what states does the seal imply a consideration only

where there is no evidence to show that there was no considera-

tion?

In Alabama, Michigan, New Jersey, New York, Oregon,

and Wisconsin.

28. What constitutes a seal ?

Formerly a seal was an impression made upon wax or paper

or some adhesive substance. To-day any written or printed

mark is sufficient which indicates an intention to execute a

contract under seal, such as "L. S.," and "Seal."

29. What is an express contract?

An express contract is one where the terms and conditions

are fully stated when the agreement is entered into.

C. P. A., Mich. 1907. C. P. A., N. Y. 1899.

30. What is an implied contract?

A contract is frequently implied by the law from the con-

duct of parties and the surrounding circumstances. If one

orders goods delivered from a store, a contract is implied that

he will pay for them at a reasonable price.

C. P. A., Mich. 1906. C. P. A., Mich. 1907.
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31. Can a contract be partly an express contract and partly

an implied contract?

Where there is an express contract, there can be no implied

contract between the same parties, with reference to the same

transaction.

32. What are contracts of record?

Contracts of record are contracts which prove themselves,

that is, contracts which merely have to be produced in order to

prove the evidence of their existence. Such contracts are

judgments, recognizances and the like.

C. P. A., N. Y. 1903.

Formal Contract.

33. What is a formal contract?

A formal contract is one which depends for its validity

upon its form rather than upon other essentials. A contract

under seal is practically the only kind of formal contract.

C. P. A., Mich. 1908.

34. What is the advantage of a formal contract ?

In a formal contract the consideration need not be proved.

It is implied from the fact of there being a seal.

C. P. A., Mich. 1908.

Conditions.

35. What is a condition precedent?

Contracts are sometimes founded upon conditional promises.

The condition upon which the promise is made may be either a

condition precedent or a condition subsequent. A condition

precedent is a promise upon a condition which must be per-

formed before any rights accrue to the party to whom the

promise is made. Thus if A says to B, "If I still have that

horse, I'll sell him to you for one hundred dollars." This is a

condition precedent.

C. P. A., Mich. 1908.
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36. What is a condition subsequent?

A condition subsequent exists where there is a promise

made upon a condition, the performance of which is not

necessary to bring into existence the rights of the party to

whom the promise is made, but is necessary to determine what

those rights are. A says to B, "I'll sell you that horse for one

hundred dollars and if you find he is unsound you can return

him." This is a condition subsequent.

C. P. A., Mich. 1908.

B. The Consideration for the Contract.

37. What is a consideration?

A consideration is that which the law regards as the in-

ducement for entering into a contract.

C. P. A., 111. 1904.

Valuable Consideration.

38. What is the distinction between a good consideration

and a valuable consideration ?

A good consideration is any motive which prompts a person

to do an act or make a promise. Love and affection constitute

a good consideration. A valuable consideration is something

which has value in the eyes of the law. A good consideration

will not support a contract ; there must be a valuable considera-

tion to every valid contract.

39. What are the characteristics of a valuable considera-

tion?

Anything that is of profit or benefit to the party making the

promise or is of detriment or inconvenience to the party to

whom the promise is made is a valuable consideration. A
valuable consideration need not be money or property. A
promise to do a particular thing is a valuable consideration, so

also is a forbearance to do a thins: which one is entitled to do.
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A valuable consideration need not be an adequate consideration.

A transfer of valuable real estate, "in consideration of one

dollar" is a contract supported by a valuable consideration.

The consideration must be present or future to support the

contract. A present payment of money, or delivery of goods

or the rendering of a service is a present consideration. A
promise to pay money or to deliver goods, or to render a service

is a future consideration. But an agreement whereby one

party does something or promises to do something because of

some benefit rendered or favor received at some time in the

past when the agreement was not in contemplation is founded

upon a past consideration and is not enforceable at law. In

fact, a past consideration is no consideration at all. To be

valuable the consideration must be legal. An illegal act or the

promise to do an illegal thing is not a valuable consideration.

Forms of Consideration.

40. What forms may the consideration take?

The consideration may be an act, as the payment of money,

delivery of goods, or the rendering of a service.

It may be a forbearance, as the refusal to press a claim one

is entitled to, or the surrender of rights under a contract.

It may be the promise of an act, as the promise to pay

money, or to deliver goods or to perform a service.

It may be a promise to forbear, as a promise not to insist

on payment of rent in advance.

It may -be a detriment to the party from whom the con-

sideration moves.

It may be merely an inconvenience to the party from whom

the consideration moves.

41. Is it necessary that the consideration be of some benefit

to either party to a contract?

The consideration need not necessarily be a benefit to either
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party. If there be some loss or detriment or inconvenience to

either party, there is sufficient consideration for the contract.

C. P. A., N. Y. 1903.

42. Is a voluntary subscription to a common object based

upon a valuable consideration?

A voluntary subscription where others subscribe to the same

common object is based upon a valuable consideration and can

be enforced. The theory is that each one subscribes because

others subscribe and each subscription is a consideration for

every other.

43. What is a contingent contract ?

Where the agreement consists of a promise given for a

promise, the object of the contract may never be performed and

the contract is therefore contingent. A offers to sell B all

the boots he may want to order at five dollars a pair. B says he

will pay five dollars a pair for all the boots he may order from

A. Here is a contract supported by a valuable consideration,

but it may never be performed, as B may never choose to order

any boots.

44. Is a conditional promise a valuable consideration?

A conditional promise is a promise to do or forbear to do

a certain thing, conditioned upon some other happening not

under the control of either party and is a valuable consideration.

An insurance policy is a conditional promise. The company

promises to pay, if a fire or a death should occur. The fire

may never occur and the payment never be necessary, but the

risk assumed is a valuable consideration for the premium.

45. Is a promise to do a thing which the promisor is

already bound to do a valuable consideration?

It is not. The promisor gives nothing that he was not

already obligated to give, and the other party gets nothing to

which he was not already entitled, as when a tenant offers to
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pay rent he already owes if the landlord will agree to re-

decorate his house.

46. Is part payment of a liquidated claim a valuable con-

sideration ?

A liquidated claim is one where the amount owing is certain

and definite or can be ascertained, and a part payment of such a

claim is not a valuable consideration for the release of the

whole claim. The payment of a smaller sum in satisfaction of

a larger is not a good discharge of the debt. But where pay-

ment is made with something different in kind as where a

promissory note is given in discharge of a debt or property is

taken for it, there is a valuable consideration.

47. Is a promise to do a thing which it is impossible for

the promisor to do a valuable consideration ?

A contract will not be enforced if it is impossible of per-

formance.

48. Is a promise to do a thing which one is morally

obligated to do a valuable consideration?

There are many cases where the performance of a moral or

an equitable obligation has been held to be a valuable considera-

tion and to support a contract, as where a husband had

promised a wife to pay money which he owed her to her chil-

dren.

C. P. A., N. Y. 1903.

Failure of Consideration.

49. What is meant by failure of consideration?

There is said to be a failure of consideration when because

of some inherent defect in the thing offered or because of some

act or failure on the part of the one offering the consideration,

the thing which was of apparent value is found to be of no

value, as where one sells goods to which it is afterwards found
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he had no title, or where one sells an invention which it is

afterwards found is unpatentable.

50. What is the effect of failure of consideration?

Failure of consideration renders the contract void and un-

enforceable, just as though there had been no consideration in

the first instance.

C. Offer and Acceptance.

51. How does every contract originate?

Every contract arises out of an offer by one party and an

acceptance by the other.

C. P. A., N. Y. 1896.

Offer.

52. In what forms may an offer be made?

An offer may be made of an act in exchange for a promise,

as where one promises to deliver goods or to perform a service

in exchange for a promise to pay for such goods or service.

An offer of a promise may be made in exchange for an act,

as where one offers to promise to pay for goods delivered to

him or for services rendered.

An offer of a promise may be made in exchange for a

promise as where one promises to pay at some future time if the

other party gives in exchange a promise to deliver goods or

perform some service at a future time.

C. P. A., Mich. 1906.

53. How may an offer be communicated ?

Both offer and acceptance must be communicated. But

this communication may be either express or may be implied

from the conduct of the parties and surrounding circumstances.

The mere fact that a merchant has goods exposed for sale is

an implied offer to sell, and the taking or ordering of the

goods by a purchaser is an implied acceptance of the offer.
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5-1. A meeting B on the street tells him to send to his

hotel fifteen barrels of a certain brand of flour that B is selling

at five dollars a barrel. The men separate without further

talk and the next day the flour is sent to A. Is he obliged to

take it ?

A is obliged to take the flour. An acceptance need not be

express, it may be implied from conduct. A made an offer and

B by sending the flour accepted it, thus completing the contract.

C. P. A., N. Y. 1906.

55. What is the legal effect of an offer made in jest?

An offer made as a joke creates no legal liability when ac-

cepted. There is no genuine intention expressed in an offer

not seriously made. The offer must be intended to create a

legal obligation.

56. May an offer be withdrawn, and up to what time?

An offer may always be withdrawn at any time before ac-

ceptance. An unaccepted offer creates no legal liability. After

acceptance, an offer is irrevocable.

C. P. A., 111. 1906.

57. When is it unnecessary to revoke an offer ?

An offer may be made in such terms that express revocation

is unnecessary in order to avoid legal liability. A offers goods

to B at a certain price, "provided you acknowledge acceptance

by return of mail." B sends acceptance a week later. A is not

compelled to sell to B even though he had not expressly with-

drawn his offer. The offer lapsed by B's failure to acknowl-

edge acceptance by return of mail. The death of either party

before the offer is accepted also causes the offer to lapse. And

when an offer does not prescribe a time for acceptance it lapses

after the expiration of a reasonable time.

Acceptance.

58. May an acceptance be revoked?
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An acceptance is irrevocable. It immediately turns an

offer into a contract enforceable at law.

59. When may an acceptance be implied from silence?

When the conduct of the party to whom the offer is made

is such that it is manifestly his intention to accept the offer

as made, as where he uses goods which are sent to him at a

certain price without expressly accepting the offer for their

sale, an acceptance will be implied.

60. Must an offer be addressed to a particular person in

order for an acceptance of it to create a legal liability?

An offer need not be made to a particular person. It may

be addressed to the world at large as by advertisement. In

such cases, any one who performs the conditions mentioned in

the offer completes the contract and can enforce it. A very

common illustration of this kind of an offer is an advertisement

offering a reward for the finding and return of lost or stolen

property. An offer made by advertisement may be withdrawn

in the same manner or may lapse by the expiration of a reason-

able time. What constitutes a reasonable time is always de-

pendent upon the circumstances of the particular case.

61. Does an ordinary trade circular or advertisement which

merely calls attention to goods and prices constitute an offer

which may by any person be turned into a contract by accept-

ance?

Trade circulars and advertisements as a rule are merely

intended as preliminary negotiations and business circulars

stating terms upon which goods may be ordered sent to persons

to attract their attention to a particular business are not offers

which may be turned into contracts enforceable at law by ac-

ceptance.

Communication of Acceptance.

62. When does an acceptance turn an offer into a contract ?
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The moment the acceptance is communicated to the party

making the offer, the contract is concluded.

63. What is considered the moment of communicating the

acceptance ?

If the acceptance is forwarded in the same manner and by

the same agency as the offer is received, the moment the ac-

ceptance is sent, is considered the moment of its communication

to the person making the offer. If the acceptance is for-

warded in a different manner and by a different agency, the

moment of receipt by the person making the offer is considered

the moment of communication.

64. If an offer is made by mail and an acceptance is re-

turned by mail, when is the contract concluded?

When a mail acceptance is sent to a mail offer, the contract

is concluded the moment the acceptance is placed in the mails

properly addressed to the person making the offer and carrying

sufficient postage. The fact that the letter of acceptance may

be delayed, or may never be received does not affect the rights

of the parties to enforce the contract.

C. P. A., 111. 1906.

65. If the offer is made by telegram and the acceptance is

sent by telegram, when is the contract concluded?

If the telegraphic acceptance is sent over the wires of the

same company which transmitted the offer, the contract is

concluded the moment the acceptance is filed with the telegraph

company. But if the person to whom the offer is made chooses

to send his acceptance over the wires of a different company,

the contract is not concluded until the acceptance is received by
#

the person making the offer.

. C. P. A., 111. 1906.

66. If the offer is made by telegram and the acceptance is

sent by mail, or vice versa, when is the contract concluded ?

When a mail acceptance is sent to a telegraphic offer or a
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telegraphic acceptance is sent to a mail offer, the contract is

not concluded until the acceptance is actually received by the

person making' the offer. When the offer is made by mail or

by wire, the party making the offer selects the Post-Office De-

partment or the telegraph company as his agent in carrying the

offer and the delivery of the acceptance to the agent operates as

a delivery to the principal. But where the party to whom the

offer is made chooses to send his acceptance by another method

than the one employed by the party making the offer, the

transmitting agency is his agent, and the acceptance is not

communicated until such agent actually delivers the acceptance

to the party making the offer.

C. P. A., 111. 190o.

67. If the offer made by mail stipulates that the acceptance

must be sent by wire or vice versa, when is the contract con-

cluded ?

If the offer itself whether made by mail or telegram or in

any other manner contains a stipulation that the acceptance

must be sent in some particular manner, then the contract is

concluded the moment the acceptance is dispatched in the

manner prescribed, but it is not concluded until the moment the

acceptance is received if it is dispatched in some way other than

that prescribed in the offer.

68. A in Boston offers by letter a quantity of shoes to B
in New York at a certain price. B mails a letter in New York

to A in Boston declining the offer. Three hours later B in

New York telegraphs A in Boston as follows : "Offer ac-

cepted. Ship at once." This telegram is received by A two

hours in advance of B's letter of declination. Is there a con-

tract?

The contract was concluded the moment B's acceptance was

delivered by his agent, the telegraph company, to A in Boston.

Had B accepted by letter and then declined by telegram reach-

ing A before the receipt of the letter of acceptance, there would

2
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still have been a contract, for the contract would have been

concluded the moment the acceptance was mailed, and an ac-

ceptance once made cannot be revoked.

C. P. A., N. Y. 1898.

Requisites of Acceptance.

69. What distinct requisites must an acceptance have in

order that its communication may complete the contract ?

(a) An acceptance must be absolute.

(b) It must be identical in terms with the offer.

70. What is meant by (a) an acceptance being absolute?

An absolute acceptance is one without any terms or con-

ditions attached to it. A conditional acceptance is merely a

counter-offer and is itself subject to acceptance before a con-

tract is concluded. To the offer, "Can you use ten dozen

Smith hats at $24.00 per dozen," the reply, "Ship at once" is an

absolute acceptance, and completes the contract; but the reply,

"Yes, if they are all small sizes," is merely a conditional ac-

ceptance or counter-offer and does not of itself conclude the

contract.

71. What is meant (b) by an acceptance identical in terms

with the offer?

Unless the acceptance of the offer is made in the identical

terms of the offer there is no meeting of the minds of the parties

and no contract. If A offers to sell B a quantity of wheat at

sixty cents per bushel and B replies "Ship at fifty-eight cents,"

there is no contract unless A chooses to accept the counter-

offer.

Certainty.

72. Of what importance is certainty in the expression of

both offer and acceptance?

The parties to a contract must express themselves with a
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reasonable degree of clearness. The agreement must be so

expressed that its meaning can be ascertained with a reasonable

degree of certainty. There can be no meeting of the minds of

the parties if either offer or acceptance or both are not reason-

ably clear, and the courts will not try to enforce a contract

when they can not ascertain what it means, or from it what the

parties intended.

D. The Parties to a Contract.

73. How many parties may there be to a contract?

There must be two parties to every contract, and there may
be any number more than two. Two or more parties on one

side may make a contract with one party on the other side, or

with two or more parties on the other side.

(a) Joint and Several Liability.

74. What is meant by a several liability?

When there are two or more parties obligated upon a con-

tract, the liability is several where the liability of each party is

separate and distinct from the liability of every other party on

the same side of the agreement, and each party must be sued

severally (separately) to enforce the contract or to obtain

damages for a breach thereof.

75. What is meant by a joint liability?

When there are two or more parties on the same side of the

agreement the liability is a joint liability where the liability of

any one of the parties cannot be separated or severed from the

liability of the other parties and they must all be sued together

as one party, or jointly, upon the contract.

76. What is a joint and several liability?

Where in a suit upon a contract the parties may all be sued
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separately or may be sued together as one person, the liability

is said to be joint and several.

77. When is the liability of the parties to a contract sev-

eral, joint, or joint and several?

Whether the liability of two or more parties on a contract

is several, or joint, or joint and several must be determined

from the intention of the parties as expressed in the agreement.

Where the language used is such as clearly indicates an inten-

tion to create a joint liability such as the words "we bind our-

selves," the liability is joint and the parties must be sued jointly.

Where the promise is made in the singular number and the con-

tract is signed by two or more parties, the obligation is, in the

absence of evidence to the contrary, an individual or several

obligation. Where the language is in the plural, the obligation

is, in the absence of evidence to the contrary, a joint and several

obligation. Where the intention is to create a joint and sev-

eral obligation, the most common form of expression is, "We
jointly and severally bind ourselves" or, "the parties hereto do

jointly and severally bind themselves."

(b) The Legal Incapacity of Parties.

78. What classes of persons lack to a greater or lesser

extent, the legal capacity to make a contract ?

(a) Infants or persons under legal age.

(b) Idiots and persons of unsound mind.

(c) Intoxicated persons.

(d) Corporations, in matters outside of the scope of their

corporate existence.

(e) Married women, though their disability has been for

the most part removed.

C. P. A., N. Y. 1902. C. P. A., N. Y. 1907.

(c) The Contracts of Infants.

79. Who are infants?
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Unless the statutes fix a different age, every person, male or

female, under the age of twenty-one years is in the eyes of the

law, an infant. In the following states a female becomes of

age when she reaches her eighteenth birthday : Arkansas,

California, Colorado, Dakota, Idaho, Illinois, Iowa, Kansas,

Maryland, Minnesota, Missouri, Nebraska, Nevada, Ohio, Ore-

gon, Vermont and Washington. In some states infancy is

terminated by marriage, namely, Iowa, Texas and Louisiana,

while in Maryland and Oregon the infancy of females only is

terminated by marriage. In Nebraska a married woman over

sixteen years is of age and in Washington a woman is of age,

if married to a man of full age. Where the statutes are silent,

infancy continues as under the common law, until the age of

twenty-one.

80. What is the extent of an infant's incapacity to con-

tract ?

An infant cannot make a valid contract except for neces-

saries. An infant's contracts are however not void, but void-

able. If the infant ratifies the contract after he becomes of

legal age, the contract is valid and can be enforced ; if he

repudiates it after he becomes of age, it cannot be enforced

against him. If however, an infant wishes to avoid a contract

and still has the consideration for it, he must return it, or so

much of it as he still has. If he no longer has the considera-

tion he may still avoid the contract.

Necessaries.

81. What are the necessaries concerning which an infant

may make a valid contract ?

Necessaries are those things which are needed to supply

the bodily wants of an infant of that particular condition, age

and status, when such things are not supplied by the parent or

guardian. What may be necessaries for one infant may be
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wholly unnecessary for another according to his condition and

status.

Void and Voidable Contracts.

82. What is the distinction between a void contract and a

voidable one?

A void contract is one that is altogether invalid and un-

enforceable and can never be anything else but invalid and un-

enforceable. A voidable contract is one which has validity,

but which may be evaded. It may be ratified and turned into

an enforceable contract by ratification or into a void contract

by repudiation.

C. P. A., Mich. 1907.

83. Does ignorance of the fact that a person is an infant

or misrepresentation by the infant as to his age, prevent an in-

fant from avoiding a contract made during infancy?

Neither ignorance of the fact of infancy nor misrepresenta-

tion as to age by the infant is of any help to a person who has

contracted with an infant and seeks to enforce his contract,

though in the case of misrepresentation, the infant may be

proceeded against for fraud.

84. Up to what time does an infant's liability upon a void-

able contract continue?

In matters affecting personal property or services, an infant's

liability continues until such time, either before or after ma-

jority, that he repudiates the contract, but in matters concerning

real estate, up to such time after majority as he repudiates the

contract, providing that he does repudiate the contract within

such time after majority as the law permits such repudiation.

85. For what period after majority may an infant re-

pudiate a voidable contract made during infancy?

In certain states an infant must repudiate his contract

within a reasonable time after he arrives at majority or the
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contract becomes valid and enforceable. In other states an

infant may repudiate up to such time as the Statute of Lim-

itations has run against his obligation, counting from the time

he arrives at the legal age.

86. In what states must an infant repudiate his contracts

within a reasonable time after majority in order to avoid them ?

In California, Connecticut, Delaware, Indiana, Kentucky,

Louisiana, Minnesota, Tennessee, Texas, Vermont, Wisconsin,

Georgia, Iowa and Nebraska.

87. In what states may repudiation be made at any time

during the running of the Statute of Limitations ?

In Alabama, Arkansas, Maine, Michigan, Mississippi, Mis-

souri, New Hampshire, New York, Ohio, Pennsylvania, Vir-

ginia and West Virginia.

88. A, aged eighteen years, buys goods of B, promising to

pay for them but fails to do so. Three years later A ac-

knowledges the debt and says that he'll pay for them as soon

as he is able to do so. Can B recover?

The contract of an infant being merely voidable and not

void, A's acknowledgment of the debt after majority ratifies

the contract and B can recover. B could not recover if A chose

to repudiate the debt, but once he has ratified it, the contract

is the contract of a person of full age and not that of an infant,

and A can no longer repudiate it.

89. A, aged eighteen years, makes a contract with B for

the purchase of certain goods. B seeks to avoid the contract

on the ground that A, being under twenty-one years of age,

has no capacity to contract. What are A's rights ?

If A performs his part of the agreement, he can compel B
to perform his. An infant's contract is not void, but is void-

able only if the infant himself seeks to escape liability under it.
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(d) The Contracts of Insane Persons.

90. When is a lunatic or person of unsound mind incapable

of making a valid contract ?

Contracts made with insane persons are, like those made

with infants, voidable and not void. If, however, the party

entering into a contract with an insane person does so in good

faith and does not know and has no means of knowing the

lunatic's condition, the lunatic in order to avoid the contract

must return the consideration. A lunatic's contract for neces-

saries is like that of the infant, a valid contract, though a

lunatic may make a valid contract for necessaries for his family

as well as for himself.

91. Of what nature is a contract made with a lunatic after

he has been adjudicated as such by the court?

Such a contract is not only voidable, but void. The party

contracting with the lunatic is presumed to have knowledge of

such adjudication, whether he actually has such knowledge or

not.

92. May an insane person ratify a contract made while in-

sane, after recovery?

A person of unsound mind who recovers the use of his

faculties may ratify or repudiate a contract made while men-

tally incompetent but he must repudiate it within a reasonable

time after recovery to prevent the contract becoming binding.

93. May a person contracting with one of unsound mind

avoid such contract?

Such a contract is voidable only at the option of the lunatic

or those legally acting for him, and other parties to the contract

may not repudiate it.

(e) The Contracts of Intoxicated Persons.

94. To what extent is a drunken person legally incapable

of making valid contracts?
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A contract made with one who is so intoxicated as not to

understand the effect of his acts is voidable and may be avoided

after such person becomes sober, provided he rescinds the

contract within a reasonable time after becoming sober and re-

turns the consideration received. But any one who supplies a

drunken person with the necessaries of life may recover for

them.

95. A, while drunk, agrees with B to buy B's horse for

$100.00. Afterwards, when sober, he affirms the contract. A
seeks to avoid liability on the ground that at the time the agree-

ment was made he had not the capacity to contract. Can B
recover ?

While A could have repudiated the contract after he be-

came sober, once he has affirmed it while sober, it becomes a

valid contract enforceable at law and he may no longer avoid it.

(f) The Contracts of Corporations.

96. To what extent is the capacity of a corporation to

make contracts limited?

A corporation is an artificial person created by law and has

only such powers as the law which creates it confers upon it.

A corporation can legally make only such contracts as further

the purposes of its incorporation or are within the scope of its

corporate existence and are not prohibited by its charter or the

statutes of the state which created it.

(g) The Contracts of Married Women.

97. What is the extent of a married woman's legal in-

capacity to make valid contracts ?

Formerly, all contracts made by a married woman were void

and incapable of enforcement. This disability has now been

almost entirely removed. In some states a married woman
may still make valid contracts only with reference to her sep-
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arate property but in many states her legal incapacity has been

wholly removed.

98. In what states has a married woman's legal incapacity

to contract been wholly removed?

In Connecticut, Georgia, Illinois, Indiana, Iowa, Maine,

Massachusetts, Minnesota, Mississippi, Missouri, New Jersey,

New York, Vermont and Washington.

99. In what states has a married woman's legal incapacity

to contract been removed as to those contracts only which affect

her separate property ?

In Arkansas, District of Columbia, Florida, Kansas, Mich-

igan, Nebraska, New Hampshire, North Carolina, Pennsyl-

vania, South Carolina, West Virginia and Wisconsin.

E. The Consent of the Parties.

(a) Fraud.

100. What is the effect of fraud upon the contractual obli-

gation ?

A person who is induced to enter into a contract through

fraud may avoid the contract. There can be no genuine con-

sent to an agreement where one is fraudulently induced to enter

into it.

101. What constitutes fraud?

Fraud is a false representation of a material existing fact

concerning the subject matter of the contract intentionally made

by the party against whom fraud is charged, either with actual

knowledge of its falsity, or with a reckless disregard of whether

it is true or false and relied upon by the party complaining of

the fraud. The representation must be false, it must be of a

material fact existing at the time the contract is entered into,

it must be made intentionally, and it must be a representation
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that is relied upon by the party entering into the contract on

the strength of it.

102. What remedy has a party who is induced to enter into

a contract by fraud?

The person defrauded may avoid the contract by returning

the consideration and placing the other party in the same po-

sition as before the making of the contract, or he may sue for

damages for breach of contract.

103. Does mere failure to disclose facts concerning the

subject matter of the contract amount to fraud?

The mere failure to disclose facts concerning the subject

matter of the contract does not usually constitute fraud, though

an active suppression of a material fact is fraud, just as though

there had been an actual false representation.

Expression of Opinion.

104. To what extent may a seller enlarge upon the value

and quality of his goods without actually committing a fraud?

Some latitude is allowed to people advertising or offering

goods for sale to boost their wares without being guilty of

fraud. Where a statement by a seller that his goods have

certain qualities which they do not possess is merely a state-

ment of opinion, it is not fraud, unless the existence of such

qualities is made an express condition of the contract. Nor is

a claim by a seller that a certain article will bring certain re-

sults in the future, which is a mere statement of expectation, a

fraud.

105. A sells two horses to B. Of one horse A says, "He
is worth one hundred and fifty dollars." Of the other horse he

says, "I paid a hundred and fifty dollars for that one." Neither

statement is true. Does either representation or both constitute

a fraud upon B?
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The first representation is a mere statement of opinion and

even though untrue is not fraudulent. The second representa-

tion is a false statement of a material fact, made by A with

knowledge of its falsity, and with the intention that it should

deceive B, and constitutes a fraud.

106. Under what circumstances may an expression of an

opinion which is false constitute fraud ?

Where one person occupies a confidential relation, or one of

confidence and trust toward another, and leads him to enter into

a contract by the expression of an opinion which is false and

which he knows to be false, and which he makes for the pur-

pose of misleading, such expression will be treated as a false

representation of fact and constitutes fraud, or

Where one party has a greater knowledge of the subject

matter than the other, or the other expresses a reliance upon

his opinion, and he expresses an opinion which is misleading

and which he knows is false and makes with the intention of

misleading, such expression of opinion will be considered as a

false representation of fact and constitutes a fraud, and

In some states, notably California, Massachusetts, Michi-

gan, Minnesota, New York, Oregon and Vermont, a false

statement of opinion which involves a misrepresentation of

fact, which the one who expresses the opinion knows to be

false will be construed as a misrepresentation of fact and con-

stitutes fraud. This is particularly true as to expressions of

opinion with respect to weight and quality.

107. A comes to B, a horse dealer, to buy a horse, and

says to him : "I know nothing about horses. I rely on your

judgment as an expert as to whether this horse is perfectly

sound." B replies : "In my judgment this horse is perfectly

sound," knowing at the time that the horse is unsound. Can

A recover for fraud?

While B's statement was merely an expression of opinion,
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it was the opinion of one of superior knowledge made to one

who relied upon his judgment, and made with a knowledge of

its falsity and that it would be relied on and constitutes fraud.

108. A buys a suit of clothes from a New York merchant,

who tells him he is quite sure the cloth is all wool though he

knows it is cotton. Can A recover damages for fraud ?

In New York an expression of opinion as to weight or

quality made with a knowledge of its falsity is equivalent to a

misrepresentation of fact and constitutes fraud.

109. What limitations exist upon the right of a party

induced to enter into a contract by fraud to avoid or rescind

the contract, because of the fraud?

The right to avoid or rescind a contract for fraud must be

exercised within a reasonable time after knowledge of the

fraud. But if one after learning of the fraud ratifies or af-

firms the contract, he cannot afterwards complain of the fraud.

And in order to avoid the contract, the party setting up the

fraud must return the consideration.

Ratification.

110. What constitutes an affirmance of a contract entered

into originally through fraud?

If one who is induced to enter into a contract through

fraud, does anything in further performance of the contract

after discovery of the fraud or accepts any further benefits

under the contract, such conduct on his part will be considered

an affirmance of the contract, and will prevent him from re-

scinding it. Thus if one pays money for goods or accepts

goods after learning of the fraud, he can no longer rescind the

contract.

111. Can a contract which has been entered into through

fraud be partially rescinded and partly affirmed ?



30 COMMERCIAL LAW

The contract must be rescinded as a whole or affirmed as a

whole.

112. If a contract is rescinded because of fraud and the

property which has been obtained through fraud comes into

the hands of a third person, what are the rights of the party

to whom the property originally belonged?

If the person who gets the property has paid nothing for it,

or if he has knowledge of the fraud, the party who originally

owned the property can recover it back upon rescinding the

contract. But if the person who holds the property has paid

for it, not knowing it was obtained fraudulently, it can not be

recovered and the party defrauded cannot rescind the contract.

His only remedy then is to sue the one who defrauded him for

damages.

113. May a person enter into a contract under any name

that he chooses?

A person may assume a fictitious name in entering upon a

contract, provided it is not done with intent to defraud.

C. P. A., N. Y. 1902.

(b) Duress.

114. What is meant by duress?

Duress is actual violence or imprisonment or the threat of

violence or imprisonment imposed upon a party making a con-

tract or upon any member of his family.

115. What is meant by a contract being entered into under

duress ?

A contract entered into under duress is such consent to an

agreement as one does not give willingly but gives under such

compulsion as results from actual violence or imprisonment im-

posed upon himself or his family or from the threat or fear of

violence or imprisonment to himself or his family.
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116. What is the nature of a contract entered into under

duress ?

Such a contract is voidable, but the person who seeks to

avoid a contract because of duress must do so within a reason-

able time after the duress has been removed. If by the duress

he has parted with property he must avoid the contract before

the property gets into the hands of any one who buys it in good

faith without knowledge of the duress. And if, after the

duress has been removed, he does anything to affirm the con-

tract, such as paying money upon or accepting goods under it,

he can no longer avoid it on the ground of duress.

117. Does an actual or threatened unlawful detention,

seizure or destruction of a person's property amount to duress ?

Generally the duress must be imposed upon the person him-

self or a member of his family in order to enable the contracting

party to avoid his contract, but there is one important exception

to this rule. If a person's property is threatened with de-

struction and there is no adequate means of preventing the

threat being carried out, a contract entered into under the

compulsion of such threat may be avoided.

(c) Mistake.

118. What effect upon the contract has a mistake on the

part of the parties ?

Where there has been some mistake upon the part of the

parties to an agreement, there can be no meeting of minds, no

mutual assent, such as is essential to its validity and contracts

may be avoided for mistake. But the mistake must be of a

material fact connected with the subject matter of the con-

tract and must be mutual, in order that the contract may be

avoided.

119. Will a mistake in expression avoid a contract?

A mistake in expressing the terms of the contract will not
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render the contract voidable. The courts in construing- the

contract will correct the errors in expression.

120. Will a mistake of law render the contract voidable?

A mistake of law or a mistake as to the legal effect of the

contract will not render it voidable. Every one is presumed

to know the law. The mistake must be one of fact material to

the agreement.

121. Will a mistake of intention render a contract void-

able?

A mistake of intention will have no effect upon the validity

of the contract. A party to a contract cannot complain if the

mistake is due to his own negligence.

F. The Legality of the Contract.

(a) Objects Which are not Legal.

122. What is the nature of an agreement which has not

a legal object?

Such agreements are void and are not valid contracts en-

forceable at law.

123. What classes of agreements are void because of

being entered into for an illegal object?

Agreements to do things which are positively and expressly

prohibited by law.

Agreements which are opposed to good morals as recog-

nized by law.

Agreements the performance of which is injurious to the

public welfare, known in law as agreements contrary to public

policy.

Legal Prohibition.

124. What general classes of agreements are those that are

positively and expressly prohibited by law?
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Agreements to commit crimes, agreements to do some civil

wrong such as to defraud a third person or agreement in fraud

of creditors, betting and gambling agreements and the like,

are such agreements as are expressly prohibited by law.

125. What is the nature of an agreement to do a thing not

expressly forbidden by law, but against the doing of which

the law imposes a penalty ?

Such an agreement is void because of illegality. A penalty

implies a prohibition of the act penalized.

Immoral Objects.

126. What kind of agreements are void as being opposed

to good morals?

Agreements which have for their object the furtherance of

sexual immorality, or the profanation of the marital relations,

or the sale and publication of immoral literature, and similar

agreements are void because not made for a lawful object.

Public Policy.

127. What kind of agreements are those which are in-

jurious to the public welfare and so opposed to public policy?

Agreements to corrupt public officials, lobbying contracts,

agreements to interfere with criminal prosecutions, agreements

in restraint of marriage, agreements in restraint of trade and

so on, are agreements opposed to public policy.

Sunday Contracts.

128. What is the nature of a contract made on Sunday?

Contracts made on Sunday and fully completed on that day

are void. But when a note, deed, or mortgage made on Sun-

day is not delivered until some secular day, such instrument is

good because the contract is not completed until delivery is

made and accepted.

C. P. A., N. Y. 1896.

3
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129. Can a contract made on Sunday be ratified upon a

secular day?

In some states a Sunday contract may be ratified upon a

later week day but in others it is considered wholly void and

cannot be subsequently ratified, though of course a new con-

tract may be made. In Indiana, Iowa, Kentucky, Pennsyl-

vania, Rhode Island and Vermont, a Sunday contract may be

ratified upon a later week day. In Alabama, Arkansas, Dela-

ware, Georgia, Maine, Massachusetts, Michigan, Mississippi,

New Hampshire, New Jersey, and Wisconsin, Sunday con-

tracts are wholly void and may not be ratified.

Stock Gambling.

130. When is the buying and selling of stocks on margin

a valid transaction and when is it merely a gambling contract

and invalid?

Where stocks are bought or sold on margin with an honest

intention to deliver the stock, it is not at law a gambling con-

tract, but where stocks are dealt in with no intention that the

stock shall be either delivered or paid for, but merely for the

purpose of making settlements upon the difference between the

contract price and the market price, the transaction is a

gambling agreement and illegal. But unless the party who

seeks to avoid the contract can show that it was the mutual

intention of the parties that the stock should neither be de-

livered nor paid for, the transaction will be presumed to be a

legal one. The transactions as carried on in the New York or

other stock exchanges and those as carried on in a so-called

bucket shop, illustrate the difference between a legal and illegal

stock transaction. Upon the stock exchange, delivery of and

payment for stocks, while not always made, are always within

the contemplation of the contract. Bucket shop transactions

are purely betting agreements on the rise or fall of the stock.

No delivery is made and none intended.
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Usury.

131. What is the status of a usurious contract?

In some states a usurious contract is wholly void, and the

lender can recover back neither principal nor interest.

In other states only that part of the contract which relates

to interest is void in a usurious contract, and the lender may
recover his principal but no part of the interest.

In still other states the lender may recover his principal and

legal interest and forfeits only so much of the interest as is

usurious or above the legal rate.

132. In what states is a usurious contract void both as to

principal and interest so that the lender can enforce his security

neither as to principal nor interest?

In Arkansas, Oregon, Delaware, Minnesota, Missouri, New
York, and (if the usurious rate appears on the face of the

contract) Tennessee.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1906.

133. In what states is a usurious contract void as to in-

terest so that the lender forfeits his entire interest ?

In Alabama, Florida, Idaho, Illinois, Iowa, Kansas, Louis-

iana, Michigan, Mississippi, Nebraska, New Jersey, North

Carolina, North Dakota, Oklahoma, Pennsylvania, South Caro-

lina, Texas, Virginia, Washington, Wisconsin 'and Wyoming.

134. In what states does the lender under a usurious con-

tract forfeit only that part of his interest which is usurious ?

In the District of Columbia, Georgia, Indiana, Kentucky,

Maryland, Ohio, Vermont and West Virginia.

135. What is usury?

Usury is the taking or reserving for a loan as interest a

greater amount than the law allows.

C. P. A., Cal. 1907. C. P. A., N. Y. 1907.

C. P. A., Wash. 1906. C. P. A., Fla-. 1907.

C. P. A., N. Y. 1901.
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136. Are there any exemptions from the operation of the

laws against usury ?

Where the statutes permit pawnbrokers and loan companies

to charge a rate of interest higher than the ordinary legal rate,

such charge is not usury.

In New York, where money is loaned on demand to an

amount not less than five thousand dollars on warehouse re-

ceipts, bills of lading, certificates of stock, certificates of deposit,

bills of exchange, bonds or other negotiable instruments as

collateral, any amount may be charged as interest by an agree-

ment made in writing.

Interest on loans made upon vessels is on account of the

great risk to the principal not subject to the usury laws. But

the vessel must in good faith be subject to risk in order to

avoid operation of the usury laws.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1906.

137. Who may take advantage of the defense of usury to

escape liability upon a debt ?

The person who is obligated under the contract or his per-

sonal representative may set up the defense of usury.

C. P. A., N. Y. 1901.

138. Can a corporation interpose the defense of usury?

A corporation may usually interpose the defense of usury

the same as a private person, but in a few states statutes have

been passed denying to corporations the defense of usury.

C. P. A., N. Y. 1901.

Rates of Interest.

139. What is the legal rate of interest in the various states ?

In most states a legal rate is fixed by statute which is the

rate of interest on all debts when no rate of interest is speci-

fied, and a higher rate is also fixed as the maximum rate that

may be specifically contracted for. The legal rate and the
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maximum rate allowed to be fixed by contract in each state ap-

pear in the following table

:

RATES OF INTEREST.

MAXIMUM RATE

STATE. LEGAL INTEREST. BY CONTRACT.

Alabama 8 —
Arizona 6 Any rate

Arkansas 6 10

California 7 Any rate in writing
Colorado 8 Any rate

Connecticut 6 Any rate

Delaware G —
District of Columbia 6 —
Florida 8 10

Georgia 7 8

Idaho 7 12

Illinois 5 7 in writing

Indiana 6 8

Iowa 6 8

Kansas 6 10

Kentucky 6 —
Louisiana 5 8

Maine 6 Any rate

Maryland 6 —
Massachusetts 6 Any rate

Michigan 5 7

Minnesota 6 10

Mississippi G 10

Missouri G 8

Montana 8 Any rate

Nebraska 7 10

Nevada 7 Any rate

New Hampshire G —
New Jersey G —
New Mexico 6 12

New York G —
North Carolina 6 —
North Dakota 7 12
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Ohio G 8

Oklahoma 7 12

Oregon 6 10 •,

Pennsylvania 6 —
Rhode Island 6 Any rate

South Carolina 7 8

South Dakota 7 12

Tennessee 6 —
Texas 6 10

Utah 8 Any rate

Vermont 6 —
Virginia 6 —
Washington 6 12

West Virginia 6 —
Wisconsin fi 10

Wyoming 8 12

C. P. A., Cal. 1907. C. P. A., N. Y. 1907.

C. P. A., Wash. 1906. C. P. A., Fla. 1907.

C. P. A., N. Y. 1906.

140. When is compound interest permitted?

The general policy of the law is against compounding in-

terest, but where interest is due upon periodical dates, the

general rule is that interest may be recovered upon back in-

stallments of interest.

Unpaid interest coupons will draw interest, and judgments

which include interest and principal will draw interest.

While the general rule is against compounding interest, in

the following states, interest may be compounded when con-

tracted for, namely in Alabama, California, Illinois, Maine,

Massachusetts, Missouri, Ohio, South Carolina, Virginia,

Washington and West Virginia.

C. P. A., Cal. 1907.

(b) Public Policy.

141. What is meant by an agreement opposed to public

policy ?

Public policy is the policy of the law for the protection of
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the public and the government. An agreement, the perform-

ance of which would in the eyes of the law, or according to the

settled policy of the law, be injurious to the public is said to

be an agreement contrary to public policy. An agreement in

restraint of trade is an agreement opposed to public policy.

Restraint of Trade.

142. What is meant by an agreement in restraint of trade ?

An agreement in restraint of trade is one where one or

both of the parties restricts himself by agreement from freely

exercising his trade or carrying on his business.

143. When is an agreement in restraint of trade such an

agreement as is opposed to public policy ?

When the restraint imposed by the agreement is unreason-

able or where such restraint is injurious to the general welfare

of the public, as in agreements looking toward the creation

of a monopoly, such an agreement is opposed to public policy

and void.

144. Is an agreement between two or more merchants or

manufacturers or stock-brokers to corner the market upon any

commodity a valid contract?

Such an agreement is one in restraint of trade and is void.

145. How is the reasonableness of a trade restriction de-

termined?

The reasonableness of every business or trade restriction de-

pends upon the nature of the business. The restriction must

be reasonable both as to time and space.

146. What is the rule in the case of a business which is

based upon a trade secret or a patent ?

In the case of a business, the product of which is manu-

factured by secret process or under a patent, much wider re-
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strictions are held reasonable than in the case of the ordinary

business.

147. A shoemaker sells out his business to a corporation

and agrees not to go into business in the State of Illinois for a

period of twenty-five years. Ten years later, he establishes

himself in business again in Illinois. Had the corporation a

right to recover in an action for damages for breach of his

contract ?

The contract was a contract in restraint of trade and can

only be upheld as not being contrary to public policy if the

restrictions contained therein are reasonable. For a shoemaker

to be restricted from following his trade, anywhere in the

whole state of Illinois for a period as long as twenty-five years

is unquestionably not a reasonable restriction. Considering the

nature of the business, the restriction is reasonable neither as

to time nor space.

C. P. A., 111. 1906.

Good-Will.

148. In the sale of the good-will of a business, what rule

has been applied in New York with reference to the reason-

ableness of a restriction upon the vendor not to engage in the

same business ?

In New York is has been held to be an unreasonable re-

striction for a vendor of a business which includes the good-

will, to restrict himself from engaging in the same business

again beyond the possible area of competition.

149. What is meant by the good-will of a business?

The good-will of a business is that advantage which attaches

to a business because of its location or name or past transac-

tions or general reputation, apart from the stock or other prop-

erty of the business itself. Its value lies in the probability that
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customers continually trading with a concern will continue to

do so, regardless of any change of ownership.

C. P. A., Cal. 1907.

150. Is the good-will of a business a recognized asset?

The good-will of a business is recognized by the law as an

asset, except in the case of public service corporations which

operate under an exclusive franchise or have a monopoly.

151. How is good-will generally valued?

The value of the good-will is determined by the net earn-

ings of the business for a term of years.

152. Is an agreement to prevent a marriage a valid con-

tract ?

Such an agreement is opposed to public policy and is void.

153. Is an agreement between bidders at a public sale to

keep down the bids, or an agreement between persons inter-

ested in the sale and others to force up the bids, a valid con-

tract ?

Such agreements are opposed to public policy and void.

Trade Unions.

154. Is an agreement among employees to boost wages a

legal contract?

Formerly every labor combination was illegal and an agree-

ment in restraint of trade. But labor combinations are no

longer unlawful so long as the means employed in carrying out

the purposes of the agreement are lawful.

155. Is it unlawful for an employer to refuse to employ a

man owing to his membership in a Union? Is it unlawful for

a number of employers to make an agreement not to employ

Union men?

No employer can be compelled by law to employ none but
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Union men. Such legislation would be purely class legislation

and unconstitutional, but an agreement among employers not

to employ Union men is an unlawful agreement, being an

agreement in restraint, and such an agreement could not be

enforced as to any of the parties to it.

C. P. A., 111. 1905.

156. One of the creditors of an insolvent firm withdrew

his aid from a suit pending in the interest of all the creditors

upon the promise of the defendant to pay his claim in full.

Can such contract be enforced?

The contract is void on the grounds of public policy. A
contract which seeks to secure to one of several who are acting

in a matter of common interest a secret advantage over his asso-

ciates is a promise to commit a civil wrong and so is void as

being against public policy.

157. A promises to pay B five hundred dollors provided B
will secure his appointment as postmaster. Can B recover on

the promise?

Such an agreement is void as against public policy and B
cannot enforce it.

158. Is an agreement by which one limits his right to re-

cover damages for negligence a valid contract ?

If the restrictions which are imposed are reasonable, they

are not contrary to public policy and are valid. The most

common illustrations of such agreements are contracts with

railroad and express companies which limit the right of the

shipper to recover for negligence to certain fixed amounts.

Presumption of Legality.

159. What rule is applied in the interpretation of a con-

tract with respect to its legality?

The presumption of law is in favor of the legality of every

contract, and where a contract can be construed in several
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ways, the interpretation that should be put upon it is the one

that gives it legality.

160. Where the parties are not equally at fault in entering

upon an illegal contract, what course does the law take with

regard to it?

The general rule is that an illegal contract is void and is

not enforceable at law, but in some states, where the parties to

the contract are not equally guilty, the courts may enforce the

contract against the guilty party and in favor of the innocent

one.

161. Where the contract is partly legal and partly illegal

what course does the law take with regard to it?

If the legal part of the contract can be separated from the

illegal part, the courts will enforce that part of the contract

which is legal. A enters into a contract with a certain railroad

company to draft a law which the railroad company is inter-

ested in passing and to secure its passage by the legislature.

A is to receive a hundred dollars for drafting the law and five

hundred dollars for having it passed by the legislature. This

is a divisible contract and A might recover his consideration

for drafting the law which part of the contract is legal, but

could not recover the consideration for influencing the legis-

lature to pass it, which undertaking is illegal.

G. The Form of the Contract.

162. What is the Statute of Frauds?

The Statute of Frauds is an old English Statute which re-

quired certain classes of agreements to be put into writing in

order to prevent fraud and in order that the exact meaning of

the parties might be ascertained. This statute has in some

form or another been re-enacted in every state and when a

particular agreement which the law requires to be in writing
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is sought to be enforced, it is said to be contrary to the Statute

of Frauds if there is no written memorandum of the agreement.

C. P. A., Mich. 1906. C. P. A., N. Y. 1901.

C. P. A., Mich. 1907. C. P. A., N. Y. 1907.

Contracts in Writing.

163. What contracts must be in writing in order to be

enforced, because of the Statute of Frauds?

A promise to be responsible for the debt or default of an-

other.

Contracts for the sale of real estate or of any interest in

real estate.

Any agreement that is not to be performed within one year

from its date.

Any agreement made in consideration of marriage.

Any promise by an executor or administrator to be re-

sponsible for damages out of his personal estate.

Every agreement for the sale of personal property where

the price is fifty dollars or upwards, unless part of the goods

sold are delivered, or a part of the purchase price has been

paid to bind the bargain.

C. P. A., Cal. 1908. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1896.

164. Is any specific form of writing necessary for those

contracts which must be in writing?

No specific form of writing is necessary, so long as there

is some writing sufficiently indicating the terms of the con-

tract, and signed by the party against whom the contract is

sought to be enforced, or his duly authorized agent. The

writing may consist of different sheets of notes or memoranda

or may consist of a series of letters or telegrams. So long

as these various notes, letters or telegrams are connected and

consistent and adequately indicate the terms of the agreement,

the contract may be enforced.
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165. What is the nature of a contract entered into with-

out complying with the provisions of the Statute of Frauds ?

Such a contract is not void, it is merely unenforceable. If

the contract is performed, the law will not set it aside as

illegal, but the law will not enforce it if one of the parties com-

plains of the other's non-performance.

H. The Interpretation of the Contract.

166. What is meant by the interpretation of a contract?

To interpret a contract is to find out what it means.

167. What governs in the interpretation of a contract?

In interpreting a contract, the courts are governed prin-

cipally by the intention of the parties as expressed in the agree-

ment. This does not mean the secret or uncommunicated

intention of the parties, but their intention as gathered from

the language of the agreement.

C. P. A., N. Y. 1900.

168. How is it determined whether there has been an oral

contract ?

By first ascertaining what was said by the parties and then

determining whether that which was said constitutes a contract.

169. How is it determined whether there has been a writ-

ten contract?

By first ascertaining that the writing has been executed and

then ascertaining the meaning of the parties from the language

of the instrument itself.

Parole Evidence.

170. When any part of an agreement has been put into

writing, can parole evidence be used to alter it ?

When any part of an agreement is written, the terms of the

written agreement cannot be changed by proof of anything that
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was said by the parties orally with respect to that part of the

agreement.

171. When the writing purports to be the whole of the

agreement can it be varied by parole evidence?

When an agreement has been put into writing and it ap-

pears from the writing that the intention was to reduce the

whole of the agreement to writing, the written agreement

cannot afterwards be added to or varied by proof of anything

that was said between the parties.

Explanation of Terms.

172. Where the terms used in a written contract are not

clear or are technical, may they be explained ?

Oral testimony may be introduced to define the terms of a

written contract, or to identify parties, or to explain phrases

which have a peculiar application. Such testimony does not

constitute the varying of a written instrument by parole, but

helps to determine what the contract is.

173. May evidence of usage be introduced to explain the

terms or meaning of a contract?

Frequently a particular word, or term, or phrase has ac-

quired a peculiar meaning in some locality or as used in some

particular trade or business, and evidence of usage is ad-

missible to- explain such word or phrase. But usage can never

be set up when it would be contrary to the express meaning of

the contract.

171. May mistakes in a contract be corrected?

Where the parties have made a mutual mistake in the con-

tract and owing to such mistake it does not express their com-

mon intention, the courts will rectify the mistake.

175. How are words used in drafting a written agreement

to be interpreted ?
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All words used in a written agreement are to be understood

in their plain and literal meaning, except where the meaning

of words may be varied by usage or custom.

176. In gathering the meaning of an agreement, what is

the rule where a certain construction of words seems contrary

to the intention expressed in the rest of the agreement?

In interpreting an agreement, the intention of the parties

must be gathered from the instrument as a whole, and when
any portion of the instrument is capable of two constructions,

that interpretation must be put upon it which is consistent with

the expressed intention of the instrument when considered as

a whole.

Ambiguity.

177. Against which party to an agreement will ambiguous

words be more strictly construed?

Words which are susceptible of more than one meaning

will be construed most strongly against the party who uses

them on the theory that a person should be responsible for his

own ambiguities.

178. Where one construction of an ambiguous contract

renders it valid and another construction renders it invalid,

which construction is favored?

The law will assign to words capable of two meanings that

meaning which makes the agreement valid.

179. When a contract is partly printed and partly written,

and the two parts of the contract are repugnant to each

other, what is the rule of construction ?

In a contract partly written and partly printed the written

part will govern when the two are inconsistent.

180. When a contract is ambiguous what consideration
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will be given to the conduct of the parties and the surrounding

circumstances in endeavoring to interpret it ?

When the meaning of a contract is ambiguous, the inten-

tion of the parties as expressed by their acts and the prelim-

inary negotiations will be taken into consideration in arriving

at the meaning of the agreement.

181. When general words are used followed by particular

words, what is the rule of construction ?

When general words denoting a group or class are used,

and are followed immediately by particular words, the meaning

of the general words is limited by the particular words, unless

this construction is opposed to the intention of the parties as

gathered from the whole contract. Thus, if A agrees to sell

to B, "the horses in my barn, the white horse, the bay gelding,

and the big black stallion," the agreement covers only the three

horses enumerated.

Specific Terms.

182. When the term "year" is used in a contract, what

construction is put upon it?

Generally a year means twelve calendar months, unless from

the context of the agreement another period of time is meant.

Thus "year" has been construed in California to mean the fruit-

raising season in contracts relating to the raising and selling

of the year's fruit crops, and in Missouri, contracts relating to

finance have been interpreted so that "year" meant the fiscal

year. But in New York the word year is specifically defined

by statute to mean a calendar year of twelve months and of

three hundred and sixty-five days wherever used in a contract.

183. What period of time is meant by the word "month"

when used in a contract?

The word "month" when used in a contract always means
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the calendar month unless there is something in the contract to

indicate that a different meaning was intended.

184. Does the law take cognizance of fractions of a day?

The law does not consider fractions of a day and the day on

which an act is done is either wholly included or wholly ex-

cluded. A note for thirty days executed in the morning may

be paid at any time during the thirtieth day where no grace

is allowed.

Some states however in certain cases where justice requires

it, recognize fractions of days. These states are Colorado,

Connecticut, Illinois, Indiana, Louisiana, Maine, Massachu-

setts, Missouri, New York, Ohio, Pennsylvania, South

Carolina, Tennessee, Vermont and Virginia.

185. How is the word "until" construed when used in a

contract ?

The word "until" is construed both as exclusive and in-

clusive. When a certain act is required to be done at any time

"until" a specified day it has been held sometimes to include the

specified day and sometimes to exclude it, depending upon the

nature of the transaction and the connection in which the word

is used.

I. The Assignment of the Contract.

186. What is an assignment of a contract?

An assignment of a contract is a transfer by one party of

his interests or rights under the contract to another.

187. What rights under a contract may be assigned?

Money due or property rights under a contract can be as-

signed, but the rights to personal services cannot be assigned,

without the consent of the other party to the contract.

C. P. A., N. Y. 1903.

188. Of what importance is notice to the other party to a

of

4

contract of an assignment?
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If a party to a contract is not notified of the assignment of

it by the other party and has no knowledge of it and pays

money or delivers or surrenders goods to the original contract-

ing party, he is relieved from liability to the assignee of the

contract. ~

Operation of Law.

189. What is meant by an assignment by operation of

law?

An assignment by operation of law is an assignment not

made expressly but which the law implies from the relation or

the altered status of the parties.

190. What assignments are there that result from the

operation of law?

The contracts of a bankrupt pass by operation of law to the

trustee in bankruptcy.

The contracts of a deceased person pass by operation of law

to his personal representatives.

When one receives title by deed to real estate, all of those

covenants of warranty, which the person selling the property

has received from the person who deeded it to him, and which

are covenants that are not merely personal but which run with

the land, pass by operation of law to the new purchas'er. A
deeds property to B by a warranty deed, in which A warrants

that he has a good title to the property. B deeds the property

to C in turn warranting that he has good title to the property.

A's title is defective. B has a right of action against A for

breach of warranty, and this right of action is by operation of

law assigned to C when B deeds the property to C.

J. The Discharge of the Contract.

(a) Discharge by Agreement.

191. Tn what ways may a contract once entered into be

discharged or terminated?
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A contract may be discharged by agreement between the

parties who originally created it, or

It may be discharged by performance, or

It may be discharged by a breach or failure to live up to

its promises, or

The impossibility of performing it may discharge it, or

It may be discharged by operation of law.

192. What are the essentials of an agreement to terminate

an existing contract?

Such an agreement is in fact a new contract and must con-

tain all of the essential elements of a valid contract such as

mutuality, consideration, legality and genuineness.

193. What forms may an agreement to terminate a con-

tract take?

An agreement to discharge or terminate a contract may be

in the form of waiver, rescission, novation, accord and satisfac-

tion, award upon submission to arbitrators or release.

Waiver.

191. What is waiver?

A waiver is an intentional surrender by each party to the

other of his rights, under a contract and a release of each party

by the other from obligation to perform the contract.

195. How may a simple contract (a contract not under

seal) be waived?

A verbal contract may always be waived by an oral agree-

ment. A written simple contract which is a contract in writing

but not under seal, may also be waived by a verbal agreement,

provided that it is wholly executory and that it is not such an

agreement as the statute of frauds requires to be in writing.

19G. What is the effect of a waiver when the contract is

partially performed?
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When a contract partially performed is waived by agree-

ment between the parties, neither can recover for their partial

performance, unless by the agreement to waive, that part of the

contract already performed is excepted from the operation of

the waiver. A contract partially carried out may be waived

as to the remaining part of it.

197. When will a waiver be presumed though not ex-

pressly agreed to?

When a party to a contract by a continuous course of

conduct indicates an intention not to insist on his rights, the

law will presume that he has waived them.

198. May a written simple contract be altered by a verbal

agreement ?

A verbal agreement to alter the terms of a contract is in

effect a waiver of the terms and conditions altered and stands

upon the same footing as a waiver which terminates the con-

tract altogether and such an agreement may be made verbally,

where the contract is not in the first instance required to be in

writing.

199. May a sealed instrument be waived by a verbal

agreement ?

Under the common law a sealed instrument, otherwise

called a contract by specialty, such as a deed, bond, or mort-

gage, could not be waived by a verbal -or parole agreement.

Some states still hold to this rule, but others permit the waiv-

ing of a sealed instrument by a verbal agreement, providing

such verbal agreement be executed and not executory, and

after a breach of a sealed instrument the right of action for

such breach may be waived by verbal agreement.

200. May a contract which by the statute of frauds is re-

quired to be in writing, be waived by a parole agreement ?

If the waiver terminates the whole contract, such waiver

may be made verbally even though the contract originally was
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required to be in writing by the statute of frauds. But where

the effect of the waiver is to waive but a part of the original

agreement or to alter the agreement and make it in fact a new
one, such agreement of waiver must be in writing in order to

be effective.

201. When is a waiver inoperative?

When the waiver of a contract or a right is contrary to

public policy, such waiver is not effective to bar one's rights.

A waiver of the defense of usury, or a waiver of right to

avoid a contract because it was made on Sunday have been

considered waivers opposed to public policy.

Rescission.

202. What is meant by the rescission of a contract?

To rescind a contract is to avoid it or to make it of no

force or effect against the party seeking to rescind.

203. What contracts may be rescinded?

Those contracts which are, from the first, voidable contracts

may be rescinded. Such contracts are those made with in-

fants, lunatics and intoxicated persons or contracts entered into

through fraud, mistake or duress.

Cancellation.

204. What is meant by cancellation of a contract?

To cancel a contract is to annul it and destroy its legal

effect. Rescission goes to the validity of the contract itself;

cancellation goes to the writing that is evidence of the con-

tract. An infant's mortgage upon his real estate is rescinded

when the court declares it inoperative and that it can not be

foreclosed ; it is cancelled when the court goes further and de-

clares it to be of no legal effect and no longer a cloud upon the

title.
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Novation.

205. What is meant by novation?

Novation is the substitution of a new agreement for an old

one, or a substitution of new parties for the original parties to

the agreement, or a substitution both of a new for the old agree-

ment and new parties for the old parties.

206. What are the essential elements of a contract of

novation ?

Novation must have all the essential elements of contracts

in general, capacity of the parties, mutuality, consideration,

legality and genuineness.

(b) Discharge by Performance.

207. What is meant by the performance of a contract ?

Performance of a contract is the carrying out of the con-

tract according to its terms. When the contract is performed,

it is discharged or terminated.

208. What degree of performance is necessary for one to

fulfill the obligations of a contract?

Where performance is required, a substantial performance

of the contract is sufficient. A contract to deliver a certain

number of bushels of wheat of a certain grade is substantially

performed when approximately the agreed number of bushels

is delivered, but is not substantially performed if the exact

number of bushels of a different quality than that agreed upon

is delivered.

209. If a party to a contract partially performs the con-

tract, but is incapable of completing it, what is his remedy?

Where the unperformed part of a partially performed con-

tract is an immaterial part of the contract, the party performing

it may recover the agreed compensation less the other party's

damage by reason of his failure to wholly perform.
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Time of Performance.

210. When a certain time is fixed in the contract for its

performance what is the obligation to perform within such

time?

When a contract is by its terms to be performed at or

within a specified time, the party obligated to perform within

such time must do it or be liable for damages, unless the other

party has agreed to extend the time or unless the time is not

from the nature of the contract an essential element of the

contract.

211. What is meant by time being an essential element of

the contract, or "of the essence of the contract ?"

When from the contract the intention of the parties is

ascertained to be that the making of contract depended upon

the promise of performance within the specified time, then

time is said to be of the essence of the contract or an essential

part of the contract, but if the time specified is mentioned

merely relatively and as evidencing an intention merely to se-

cure performance within a reasonable time, the time is not of

the essence of the contract and a substantial performance as

to time is all that is required.

212. When no time is mentioned, when must the contract

be performed?

When no time is mentioned in the contract for its per-

formance, it must be performed within a reasonable time.

What time is a reasonable time depends upon the particular

circumstances of the agreement.

Kind of Performance.

213. When the contract calls for payment of money, what

performance is necessary?

A contract where the consideration is the payment of money
or the promise to pay money is only performed when the exact
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amount agreed upon is paid, with legal interest from the time

payment is due until the amount is paid.

(c) Discharge by Payment.

214. What is payment?

In its strictest sense, payment is the discharge of a sum due

in money, but payment may be considered to be a satisfaction

of a sum due by anything of value which is given and accepted

in satisfaction of the amount due.

Payment by Note.

215. Is the giving of a note for the amount due a pay-

ment?

The execution and acceptance of a note or draft is not a

payment in performance of a contract to pay until the note is

paid, unless by agreement the note or draft is accepted in dis-

charge of the debt.

C. P. A., N. Y. 1903.

216. When the note is given and accepted in absolute

satisfaction of the sum due, what is its effect ?

It discharges the debt and if the note is not paid, no suit can

be brought upon the original debt, but the creditor must sue

upon the note.

C. P. A., N. Y. 1903.

217. If the note is not taken in absolute satisfaction of

the debt, what is its effect?

The debt is not discharged until the note is paid. If the

note is not paid, the creditor may sue upon the note, or he may

sue upon the original indebtedness.

C. P. A., N. Y. 1903.

218. If the note is not the note of the debtor but a nego-

tiable note executed by a third person, does it discharge the

debt?
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The note of a third person only extinguishes the debt when

it is given and taken in absolute discharge of the debt. Other-

wise the debt remains until the note is paid.

C. P. A., N. Y. 1903.

Place of Payment.

219. Where no place or manner of payment is specified in

the contract, how is the debtor under obligation to make pay-

ment?

Where there is no specified place or manner of payment,

the debtor's duty is to make the payment personally to the

creditor, but if the creditor receives the payment in any other

manner, the debt is discharged.

C. P. A., N. Y. 1896.

220. If the debtor remits the payment by mail, at whose

risk is it sent?

If the contract does not specify the manner of remittance,

and the debtor does not request that the remittance be made by

mail, the payment is sent at the debtor's risk. If it is lost the

creditor may still recover the amount due him.

221. If the payment is sent to the creditor by messengtr,

at whose risk is it ?

If the messenger acts as agent for the debtor, the payment

is sent at the debtor's risk. If the messenger is agent for the

creditor, the debt is discharged by the delivery to the messen-

ger and its safe arrival is at the creditor's risk.

222. How is payment proved?

Payment may be proved as any other fact is proved. Re-

ceipts, returned vouchers, indorsements of credits, cancelled

notes or other evidences of indebtedness, the admissions of the

creditor that the debt has been paid, the debtor's books of ac-

count, may all be introduced to show that that the debt has been

paid.
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Partial Payments.

223. When a debtor makes a partial payment to a creditor

to whom he owes several debts, how must such payment be

applied ?

If the debtor makes a partial payment to one to whom he

owes several debts, he may direct the application of it to a

specified indebtedness. If he makes such direction, the creditor

must apply it as directed. If the debtor does not indicate the

debt upon which the payment is to apply, the creditor may

apply it as he chooses, though he may not apply it so as to

work a hardship to the debtor. He may not apply it upon an

unmatured claim as against a matured claim, nor upon a debt

arising after the payment as against one existing before pay-

ment was made, nor upon a contested claim as against an un-

contested claim, nor upon a contingent or an indefinite claim as

against an ascertained or definite claim. In Louisiana, Mary-

land and Mississippi, however, the creditor must in all cases

apply partial payments in a way most advantageous to the

debtor.

C. P. A., N. Y. 1896.

224. Under what circumstances will the law make applica-

tion of partial payment?

When neither the debtor nor the creditor has made applica-

sion of a partial payment to a specific debt the law will apply

the payment according to the intention of the parties, if such in-

tention can be ascertained, if not, the law will apply it as

equitably as possible, usually upon that debt which is the most

burdensome to the debtor.

225. When partial payment is made on a debt bearing in-

terest, in what manner is it applied?

A partial payment on an interest bearing debt, in the absence

of direction for its application, is applied first upon the interest

and then upon the principal.

C. P. A., N. Y. 1896.
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Computing Interest.

226. What is the rule (in the absence of special stipula-

tion) for computing interest upon a contract where payments

have been made from time to time?

Where compound interest is not permitted and where there

is no special stipulation as to the manner of computation, in-

terests upon contracts where payments are made from time to

time should be computed in the following manner : The in-

terest upon the principal should be computed up to the time of

the first payment upon the principal. The payment should

then be deducted from the principal and the interest computed

upon the balance up to the time of the second payment and so

on.

C. R A., N. Y. 1899. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1902.

227. Is a debtor legally entitled to a receipt?

The law does not compel a creditor to give a receipt. But

the debtor for his own protection should demand one. While

a receipt is not absolute proof of payment, it is prima facie evi-

dence that the debt has been paid.

C. P. A., N. Y. 1896.

Debt.

228. What is a debt and what can a creditor demand in

payment of it ?

A debt is a sum of money due from one person to another,

and the creditor can demand in payment the exact sum due in

such money as is legal tender in the state where the debt should

be paid, including interest at the legal rate from the time the

sum was due until paid.

C. P. A., N. Y. 1896.

229. When a creditor accepts in satisfaction payment of

less than the full amount of the debt, how can the debtor guard

against further demands?



60 COMMERCIAL LAW

He may guard against further demands by securing a re-

lease of the debt under seal. A sealed instrument implies a

sufficient consideration.

C. P. A., N. Y. 1896.

(d) Discharge by Tender.

230. What is tender ?

Tender is an offer to perform a contract, coupled with the

ability to do so at the time the offer is made.

231. What is the distinction between tender and payment?

Payment is an offer to perform a contract which has been

accepted. Tender is merely the unaccepted offer of perform-

ance.

232. What is the effect of tender?

Where the performance of a contract requires that a sum

of money due be paid, a tender of such a sum while it does

not discharge the debt, stops the running of interest upon it.

It discharges a lien that the creditor may have upon property

for the payment of the debt ; it bars the right of the creditor

to foreclose a land contract for non-payment, and that of a

landlord to oust a tenant for failure to pay rent, and it releases

the surety on the indebtedness. But where performance re-

quires the delivery of goods and not of money, a tender of such

goods discharges the debt.

233. What are the requisites of a good tender of money?

It must be of the exact amount due, though a tender of more

than the exact amount due is a good tender if the excess is not

demanded back. If tender is made after the amount has be-

come due, it must include interest up to the time of making the

tender.

234. At what place must tender be made?

Tender must be made at the place fixed in the contract. If

no place is mentioned for payment, tender must be made to the

creditor wherever he can be found.
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235. At what time must tender be made?

Tender must be made at the time specified for performance

in the contract. If no time is fixed, it must be made within a

reasonable time.

236. In what medium must tender be made upon a debt

in order to be a good tender?

Tender must be made in such money as is legal tender in

the state where the tender is made. Bank notes, checks even if

certified, postal or money orders, notes, warrants, certificates of

deposit, and so on do not when offered constitute a good tender.

237. Of what effect is the refusal of a tender upon specific

grounds ?

A refusal upon specific grounds of a tender waives all ob-

jections to the tender, except the ones mentioned specifically.

If one tenders a certified check to a creditor and he refuses it

because it is not of the right amount, and makes no other ob-

jection, he waives any objection he might make to the certified

check not being legal tender.

(e) Discharge by Impossibility of Performance.

238. Of what effect upon a contract is impossibility of

performance ?

When it becomes impossible to perform a contract, the con-

tract is terminated or discharged.

239. How may a contract be rendered impossible of per-

formance ?

A contract may be rendered impossible of performance by

the happening of an inevitable accident which could not be

foreseen. This is called, "Act of God."

A contract may be also rendered impossible of performance

by law, as where the object of the contract is rendered illegal

or a party is rendered incapable of performance by bank-

ruptcy.
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240. When will impossibility of performance not release

a party from his duty to perform a contract ?

When the impossibility could have been foreseen by the

party who obligates himself to perform, or the impossibility of

performance is the result of his own act, a party to a contract

will not be excused from performance on the ground of im-

possibility.

241. Where one contracts to render personal services and

is disabled, is he liable for failure to perform such contract?

Such disability is the result of what is known as "Act of

God," and constitutes such impossibility as will excuse per-

formance.

(f) Discharge by Breach.

242. What is a breach of contract ?

A breach of contract is a failure or refusal to carry out the

terms of the contract.

243. In what ways may a breach of contract arise?

From a refusal to perform an executory contract before the

time arrives for its performance.

By failure to carry out the terms of the contract, and

By a party rendering the contract impossible of perform-

ance by his own act.

944. What remedies has one party for breach of contract

by the other?

He may sue for damages caused by the breach, or

In certain limited cases, he may compel a specific perform-

ance of the contract.

Damages.

245. What does the term "Damages" mean?

Damages is defined as an estimated money equivalent for a

detriment or injury suffered.
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246. What is the object of awarding damages?

Damages are awarded as compensation to the injured party

for any loss he may have suffered by reason of the other party's

failure to perform the contract.

247. What consequences of the breach are usually compen-

sated for by damages ?

The general rule is that only the direct injury resulting

from the breach of contract and not the remote consequences

are to be compensated for.

248. What are nominal damages?

Nominal damages are the damages presumed by law where

a contract is broken but where no loss can be proven by the

other party.

249. What is meant by damage without injury?

Where a damage has been done by one party to another,

as by breach of contract, but no resulting loss has happened to

the other party, it is called damage without injury. Where a

tenant under a lease moves out in violation of the terms of the

lease, but the landlord immediately rents the premises to

another party without loss of rents, there has been a damage

without an injury.

250. What is meant by liquidated damages?

When the amount of compensation to which the injured

party is properly entitled has been ascertained and fixed, such

amount is known as liquidated damages.

251. Of what effect is a penalty inserted in a contract to

be imposed upon a party thereto for failure to perform the

contract ?

When a penalty is inserted in the contract by a provision re-

quiring one party to pay a fixed sum to the other in case of

breach, such penalty will only be enforced if the penalty is in-



64 COMMERCIAL LAW

tended merely as an estimate of the damage occasioned by the

breach. But if the penalty is intended merely to secure the

performance of the contract and bears no relation to the actual

loss resulting from the breach, it will not be enforced.

In determining whether the amount fixed in the contract is of

the nature of liquidated damages or the nature of a penalty, the

magnitude of the sum in its relation to the subject-matter gov-

erns. If the sum fixed is greatly in excess of the actual dam-

age, it will be treated as a penalty and will not be enforced.

Whether the parties call the sum a penalty or call it liquidated

damages is unimportant in determining its nature.

252. What are exemplary damages?

Exemplary damages are damages assessed as a punishment

and not as compensation for the injury done.

253. What is the general rule with regard to exemplary

damages for breach of contract?

As a rule, exemplary damages for breach of contract are

never allowed. A contract to marry is the principal exception

to the rule regarding exemplary damages.

254. What are specific or special damages?

Specific damages are exceptional damages which are suf-

fered by the person injured by the breach of a particular con-

tract, but which would not naturally and obviously result from

the breach of such a contract ordinarily.

255. When may specific or special damages be recovered?

If there is some special circumstance connected with the

contract which would make one party's damage in case of a

breach greater than the damage would ordinarily be by reason

of such breach, and this special circumstance is communicated

to the other party at the time the contract is made, the special

or specific damage resulting from such special circumstance can

be recovered.
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Specific Performance.

256. What is specific performance of a contract?

By specific performance of a contract is meant the per-

formance of a contract according to its terms.

257. Of what general classes of contracts will the courts

compel a specific performance?

The courts will compel parties to specifically perform only

those contracts upon breach of which the damages would not

be adequate to compensate for the loss sustained, and only

those contracts over the performance of which the courts can

exercise supervision.

258. What contracts are those in which the damage for

breach is not considered adequate to the loss sustained?

Contracts which involve the sale of real property or some

interest in real property may be ordered specifically performed.

Where one agrees to buy land, and fails to get it, he cannot in

the eyes of the law be adequately compensated. The property

purchased may have a peculiar value to him, by reason of its

location, and no other property of the same market value may

have the same value to him. Contracts for the sale of personal

property will not be ordered specifically performed, unless the

personal property purchased has a peculiar value, separate and

apart from its intrinsic value, such as may be possessed by a

family heirloom or a work of art that cannot be duplicated or

replaced.

259. Over the specific performance of what class of con-

tracts can the courts exercise supervision?

The courts will compel a specific performance of that

class of contracts only which can be performed by a specific act,

such as the transfer of real estate. But the courts will not

compel the specific performance of contracts the performance

of which must extend over some time and involve successive

5
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or continued acts, such as contracts for the sale and delivery

of goods and contracts for personal services.

260. To what extent will the courts compel specific per-

formance of contracts for the services of singers, artists, au-

thors and such persons?

The breach of a contract for the services of a singer, actor,

or artist cannot adequately be compensated for by damages,

yet the performance of such contracts is not such a perform-

ance as the courts may supervise. So the courts will not

compel a singer, actor or author to specifically perform his con-

tract, but they will restrain such person from giving his services

elsewhere during the time he contracted to perform for the

party to the first contract.

261. Will the courts compel the specific performance of

the covenants in a lease?

If the covenants are such that a breach could not adequately

be compensated for by damages, such covenants will be specifi-

cally enforced.

(g) Discharge by Limitation of Time.

262. What is the Statute of Limitations?

Formerly a right under a contract or a debt never lapsed by

the expiration of time, but nearly everywhere it is now pro-

vided by statute that such right or debt shall be barred after

the expiration of a certain time, so that no suit can be brought

after such interval to recover on the debt. Such statutes are

known as statutes of limitations.

C. P. A., Mich. 1906. C. P. A., N. Y. 1906.

C. P. A., Mich. 1907. C. P. A., X. Y 1907.

263. When does the statute of limitations begin to run ?

The statute of limitations begins to run from the time a

right of action accrues upon the contract, that is, from the time

when the party may begin suit upon the debt or contract.

C. P. A., N. Y. 1896.
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264. After what interval is the right to sue upon a con-

tract or for a debt barred by the statute of limitations ?

The length of time the statute of limitations must run de-

pends upon the particular kind of contract under which the

right of action accrues. The time fixed is usually shorter

upon a simple contract than upon a contract under seal or

upon a judgment. And the time of limitation differs in the

several states.

Period of Limitation.

The following table gives the number of years after

which the various kinds of actions are barred by the statute of

limitations in the several states and territories :

Statute of Limitations.

Alabama Judgments 20 years
Sealed instruments 10 years
Simple contracts 6 years

Arizona Domestic judgments 5 years
Foreign judgments 4 years
Debts evidenced by writing 4 years
Open accounts _ 3 years

Arkansas Judgments 10 years
Sealed instruments 10 years
Notes 5 years
Open accounts 3 years

California Judgments 5 years
c. p. a., Cai. 1907. Notes made in state 4 years

Notes made out of state 2 years
Oral contracts ; open accounts 2 years

Colorado Judgments, courts of record 20 years
Judgments, courts not of record... 6 years
Notes ; open accounts G years

Connecticut Sealed instruments 17 years
Non-negotiable notes 17 years
Negotiable notes ; open accounts... 6 years

Delaware Judgments presumed paid in 20 years
Sealed instruments 20 years
Notes 6 years
Open accounts 3 years
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District of Columbia-Judgments ; sealed notes 12 years

Notes ; open accounts 3 years

Florida Judgments; sealed notes 20 years

Notes not under seal 5 years

Store accounts 4 years

Georgia Judgments unless revived three

years after outlawry 7 years

Sealed instruments 20 years

Notes 6 years

Open accounts 4 years

Idaho Judgments _ 6 years

Notes 5 years

Open accounts 4 years

Illinois Judgments, domestic 20 years

Judgments, foreign 5 years

Notes _ 10 years

Open accounts 5 years

Indiana - Judgments 20 years

Notes 10 years

Open accounts 6 years

Iowa Judgments, courts of record 20 years

Judgments, courts not of record...l0 years

Notes 10 years

Open accounts 5 years

Kansas Judgments, unless kept in force

by execution 5 years

Written contracts 5 years

Oral contracts 3 years

Kentucky Judgments ; notes 15 years

Store accounts 2 years

Louisiana Judgments 10 years

Notes 5 years

Open accounts 3 years

Maine Judgments ; witnessed notes 20 years

Notes ; open accounts 6 years

Maryland Judgments ; sealed notes i 12 years

Notes ; open accounts 3 years

Massachusetts Judgments ; sealed notes 20 years

Notes ; open accounts 6 years

Michigan Judgments ; sealed notes 10 years
c. p. a. Mich., i907.just jce

'

s judgments 6 years

Notes ; open accounts 6 years
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Minnesota Judgments 10 years
Notes ; open accounts 6 years

Mississippi Judgments 7 years
Notes 6 years
Open accounts 3 years

Missouri .„ Judgments 10 years
Notes ; written contracts 10 years
Open accounts 5 years

Montana -Judgments, courts of record 5 years
Notes 8 years

Judgments, courts not of record... 5 years
Open accounts 5 years

Nebraska Notes; foreign judgments 5 years
Open accounts; domestic judg-
ments 4 years

Nevada Judgments ; notes 6 years

Open accounts 4 years'

New Hampshire Judgments ; sealed notes 20 years

Notes ; open accounts G years

New Jersey ..Judgments 20 years

Sealed notes 16 years
Notes ; open accounts 6 years

New Mexico Judgments 7 years

Notes 6 years

Open accounts 4 years

New York Judgments ; notes under seal 20 years
c. p. a., n. y. 1903. Notes ; open accounts 6 years

North Carolina Judgments ; sealed notes 10 years

Notes ; open accounts 6 years

North Dakota Judgments 10 years

Notes ; open accounts 6 years

Ohio Judgments, unless revived within

21 years after outlawry 5 years
Notes ; sealed instruments 15 years

Open accounts 6 years

Oklahoma Judgments ; notes 5 years

Open accounts 3 years

Oregon Judgments ; sealed notes 10 years
Notes ; open accounts 6 years

Pennsylvania Judgments ; sealed notes 20 years
Notes ; open accounts G years
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Rhode Island Judgments ; sealed notes 20 years

Notes ; open accounts 6 years

South Carolina Judgments 20 years

Notes ; open accounts 6 years

South Dakota Judgments ; sealed notes 20 years

Notes ; open accounts 6 years

Tennessee Judgments 10 years

Notes ; open accounts 6 years

Texas Judgments 10 years

Notes 4 years

Open accounts 2 years

Utah Judgments 8 years

Notes 6 years

Open accounts 4 years

Vermont Judgments ; sealed notes 8 years

Witnessed notes 14 years

Notes ; open accounts 6 years

Virginia Judgments ; notes under seal r...10 years

Notes 5 years

Accounts of retail merchants 2 years

Wholesale accounts 3 years

Accounts between merchants 5 years

Washington Judgments ; notes 6 years

Open accounts .*. 3 years

West Virginia Judgments ; notes 10 years

Open accounts 5 years

Wisconsin Domestic judgments 20 years

Foreign judgments 10 years

Sealed notes, action accruing in

state 20 years

Sealed notes, action accruing out

of state 10 years

Justice judgments 6 years

Notes ; open accounts 6 years

Wyoming Judgments ; notes 5 years

Open accounts 8 years

265. A owes B in New York one hundred dollars which

has been due for seven years. No payment has been made and

no suit has been brought. Subsequently A promises B orally

to pay the debt. Can B recover on this promise or on any

theory? Could he recover if the promise had been in writing?
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In New York, a contract is barred by the statute of limita-

tions in six years, and no new promise made after that time

either orally or in writing would revive the debt.

C. P. A., N. Y. 1907.

Beginning of Period.

266. When the claim is upon an open account, when does

the statute begin to run ?

Upon an open account the statute begins to run from the

date of the last item of the account.

267. When there is a mutual account between the parties,

when does the statute begin to run ?

Upon a mutual account the statute of limitations begins to

run from the last debit or credit item of the account.

C. P. A., N. Y. 1899. C. P. A., N. Y. 1900.

Interruptions.

268. Under what circumstances generally is the running of

the statute postponed ?

When the party entitled to sue is legally incapable of bring-

ing suit, as in the case of infants, lunatics, and imprisoned

persons, the statute does not begin to run until the disability is

removed, but after the statute has begun to run, the subsequent

disability of the person entitled to sue does not stop the running

of the statute.

269. What operates to suspend or interrupt the running

of the statute of limitations?

When the party against whom the suit has been brought

moves out of the state and resides elsewhere, the statute is

suspended until his return, and where there has been actual and

concealed fraud, the running of the statute is suspended until

after the discovery of the fraud.
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270. What terminates the running of the statute of lim-

itations ?

When a suit is brought upon a debt, the running of the

statute is terminated, and the statute begins to run again from

the time of rendering the judgment. A new promise or an

acknowledgment of the debt also operates to stop the running

of the statute and it begins to run anew from the time of

making the new promise or acknowledgment. A part payment

on the debt has the same effect as a new promise or acknowl-

edgment with respect to the running of the statute. The pay-

ment of interest also stops the running of the statute and it

begins to run anew from the time of the last interest payment.

C. P. A., N. Y. 1896. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1906.

271. Must the new promise or acknowledgment be in writ-

ing in order to stop the running of the statute of limitations ?

Formerly, and in some states still at present, any new prom-

ise or acknowledgment, whether made orally or in writing

would stop the running of the statute, but in the following

states such new promise must now be in writing and signed by

the debtor : Arkansas, California, Florida, Georgia, Illinois,

Indiana, Louisiana, Kansas, Maine, Massachusetts, Michigan,

Minnesota, Mississippi, Missouri, Nebraska, New Mexico, Ne-

vada, New York, North Carolina, Ohio, Oregon, Pennsylvania,

Texas, Utah, Vermont and Wisconsin.

(h) Discharge by Accord and Satisfaction.

272. What is meant by accord and satisfaction ?

Accord and satisfaction is the discharge of a contract by

substituting a new agreement as a settlement and execution of

the original agreement.

273. What is the necessity of consideration for an accord

and satisfaction?

There must be a valuable consideration for an accord or
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satisfaction. Some benefit must accrue to the person who ac-

cepts satisfaction in relinquishment of his rights under the

contract.

274. Is a part payment a sufficient consideration for an

accord and satisfaction?

A part payment of a liquidated or ascertained debt at the

time the debt is due, is no consideration for an accord and sat-

isfaction. But where some new benefit to the creditor enters

into the accord and satisfaction, such as payment before the

debt is due, or the furnishing of new security, or part payment

in property, or the payment by another person, a part payment

will be a sufficient consideration for the accord and satisfaction.

275. Where there are two or more joint debtors and an

accord and satisfaction is made by the creditor with one of

them, what is its effect upon the other debtor?

An accord and satisfaction with one debtor bars the

original claim against the other joint debtors.

276. Where there are two or more joint creditors, what is

the effect of an accord and satisfaction with one of them upon

the rights of the other joint creditors?

An accord and satisfaction with one of several joint cred-

itors bars the rights of the other creditors to insist upon per-

formance of the original contract.

277. Is a composition with creditors a good accord and

satisfaction ?

Where there is a composition with creditors, the acceptance

by each creditor is a sufficient consideration for the acceptance

by every other creditor, and such composition is a good accord

and satisfaction.

278. A debtor sends his check to his creditor stating it to

be in full payment of his account to date, and the creditor re-

tains and uses the check but declines to regard it as a full pay-
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ment ; whereupon the debtor demands that it be accepted as

such payment or that its avails be returned at once. The cred-

itor neglects to return the check but repeats his demand for a

balance alleged to be still due. Is there an accord and satis-

faction ?

The payment of a smaller sum in satisfaction of a larger

one does not operate as an accord and satisfaction, but when

that which is offered is something of a different nature such as

a note or check or other negotiable security, its acceptance

operates as an accord and satisfaction and extinguishes the

debt. While an accord and satisfaction is an agreement, it

need not be express, it may be implied. And the negotiation or

cashing of a check is an acceptance of it in payment of the

debt, when the check is paid by the bank upon which it is

drawn. In this case the creditor was not obligated to accept

the check, but having cashed it and received the proceeds, such

negotiation operated as an acceptance of the check as payment,

and amounted to an accord and satisfaction.

Release.

279. What is a release?

A release is a conveyance by one party to another of a

right which he may have against the other or his property.

280. What is the distinction between a release and a re-

ceipt?

A release is the extinction of the debt, a receipt is merely

evidence of payment and may be explained or rebutted.

281. What is a mutual release?

A mutual release is the conveyance by each party to the

other of claims he may have or rights which he might exercise.

C. P. A., N. Y. 1907.

282. Can a mutual release given on adjustment of old ac-

counts be disturbed?
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A mutual release is a final settlement between the parties

and can only be set aside for fraud or mistake.

C. T. A., N. Y. 1909.

283. What is the effect of a sealed release of a debt or

claim ?

A sealed instrument implies consideration and a release

under seal operates as an accord and satisfaction, whether there

has been any payment or not.

284. What is an account stated?

An account stated is an agreement between two parties who

have had previous dealing, as to the amount owing by each to

the other, and as to the balance due, coupled with an express or

implied promise to pay such balance.

C. P. A., N. Y. 1899. C. P. A., R. I. 1907.

285. Is an account stated conclusive as between the

parties?

An account stated is not conclusive. It is merely prima

facie evidence of the correctness of the items.

C. P. A., N. Y. 1899.

286. Does the mere rendering of an account make it an

account stated?

The mere rendering of an account does not make it an ac-

count stated. There must be mutuality or consent. The ac-

count must be expressly or impliedly accepted by the other

party as correct.

C. P. A., N. Y. 1902.

287. Upon what grounds may an account stated be re-

opened ?

An account stated may be re-opened only upon the ground

of fraud, mistake, omission or accident.

C. P. A., N. Y. 1902.

288. May one recover on an account stated without prov-

ing the items of the account ?
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It is not necessary to prove the particular items of the ac-

count in order to recover upon an account stated ?

C. P. A., N. Y. 1902.

289. When does the right of action upon an account stated

arise ?

One may sue upon an account stated as soon as it is ac-

knowledged as correct by the party to whom it is rendered,

or as soon as the lapse of a reasonable time after its rendition

gives rise to the implication that he has accepted it as correct.

C. P. A., N. Y. 1902.

(i) Discharge by Arbitration and Award.

290. What is meant by arbitration and award?

Arbitration and award is the submission of a disputed claim

to disinterested persons whose award is a determination of the

rights of the parties in dispute.

C. P. A., Cal. 1907. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1901.

291. When are matters in dispute submitted to arbitration?

Usually there can be no submission to arbitration unless it

is purely voluntary on the part of both parties, or they have

bound themselves to it by their agreement. In Pennsylvania,

however, one party may compel the submission of a dispute to

arbitration.

292. What is the effect of submission to arbitration?

It waives the right to have the matters in dispute de-

termined by a jury and it takes the claim out of the statute of

limitations.

293. What are the requisites of the award when disputed

matters are submitted to arbitrators?

In making an award, arbitrators must follow closely the

terms of the agreement for submission; the award must be
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certain and final ; it must cover all matters submitted ; it must

be possible of performance ; and consistent and reasonable.

K. The Place of the Contract.

294. The law of what place generally governs the con-

tract ?

The general rule is that in interpreting or enforcing a con-

tract the law of the state where the contract was made governs

the contract.

C. P. A., N. Y. 1907.

295. How is the place of making the contract determined ?

The place where the contract is made is the place where the

contract is finally consummated. Since the contract takes the

form of offer and acceptance, and is completed by acceptance,

the place of acceptance is the place where the contract is made.

296. What exceptions are there to the general rule that the

place where«the contract is made governs it?

Where the contract specifically names the place of perform-

ance, then the law of the place where the contract is to be per-

formed, governs it.

Transfers of land or of any interest in land are governed by

the law of the state where the land is situated.

In the sale of personal property when the contract is to be

completed by delivery of the goods, the law of the place of de-

livery governs the contract.



CHAPTER III.

COMMERCIAL PAPER.

A. Definition and Classification.

297. What is commercial paper?

Commercial paper is a term commonly applied to nego-

tiable instruments, such as checks, drafts, bill of exchange and

promissory notes.

C. P. A., R. I. 1907.

298. What is the source of the law regulating commercial

paper ?

The law of negotiable instruments is the outgrowth of the

customs of merchants which came to have the force of law.

The rules governing commercial paper are called the law mer-

chant. They are defined and interpreted in diverse ways by the

courts of the various states, but many states have now adopted

a uniform statutory code which is called the Negotiable Instru-

ments Law.
C. P. A., R. I. 1907.

Negotiable Instruments Law.

299. What is the Negotiable Instruments Law?

The law affecting negotiable instruments is the outgrowth

of the customs of merchants as determined by the courts.

Owing to the many differences of interpretation by the courts

of the various states as to what these customs were, an effort

has been made to codify the law and secure a uniform statute

upon negotiable, instruments in all the states. This statute has

now been passed by a great many states and is called the Nego-

tiable Instruments Liw. It is now in force in the following

78
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states and territories : Alabama, Arizona, Colorado, Con-

necticut, District of Columbia, Florida, Hawaii, Illinois, Idaho,

Iowa, Kansas, Kentucky, Louisiana, Massachusetts, Maryland,

Michigan, Missouri, Montana, Nebraska, New York, North

Carolina, North Dakota, New Jersey, New Mexico, Ohio, Ore-

gon, Pennsylvania, Rhode Island, Tennessee, Utah, Virginia,

Washington, West Virginia, Wisconsin and Wyoming.
C. P. A., Mich. 1907.

300. How is the law affecting commercial paper in any

state to be ascertained ?

To ascertain the law affecting commercial paper in any

state we must first understand the general principles of law ac-

cording to the law merchant, ascertain how these principles are

interpreted by the courts, and how modified by statute, and in

those states where the Negotiable Instruments Law is in force,

ascertain how the law and statutes have been modified by this

act. The full text of the Negotiable Instruments Law will be

found in the Appendix at the back of this volume.

Definitions.

301. What is a negotiable instrument ?

An instrument is negotiable when delivery, or indorsement

and delivery will transfer title to it and the property it repre-

sents from one person to another.

C. P. A., N. Y. 1900. C. P. A., Mich. 1907.

C. P. A., N. Y. 1903.

302. What are the principal classes of instruments which

are usually made in such form as to be negotiable?

Checks, promissory notes and bills of exchange are almost

always made in such form as to be transferable by indorse-

ment or by indorsement and delivery.

C. P. A., N. Y. 1901.

303. What is a promissory note ?
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A promissory note is an unconditional promise in writing,

signed by the promisor, to pay a definite sum of money at a

certain time.

C. P. A., N. Y. 1903. C. P. A., 111. 1904.

C. P. A., N. Y. 1906. C. P. A., Wash. 1908.

304. What is a bill of exchange?

A bill of exchange is a written order made by one person

upon another for the payment of a definite sum of money.

C. P. A., N. Y. 1903. C. P. A., 111. 1908.

C. P. A., N. Y. 1906. C. P. A., Wash. 1908.

305. What is a draft ?

Draft is a term that is commonly applied to a bill of ex-

change and is synonymous with it.

306. What is a check ?

A check is a written order drawn upon a bank for the pay-

ment of a certain sum of money.
C. P. A., N. Y. 1906.

B. Essentials of Negotiability.

307. What are the essential elements of a negotiable

promissory note or bill of exchange ?

a. The bill or note must be in writing.

b. It must be signed.

c. It must not be under seal.

d. The parties must have capacity and must be indicated

with certainty.

e. It must be payable at a date that is fixed and certain.

f. It must contain an order or a promise.

g. The order or the promise must be for the unconditional

and absolute payment of a definite sum, in money.

h. It must be delivered.

i. It must not be coupled with agreements to do some-

thing else.
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j. It must contain words of negotiability.

C. P. A., N. Y. 1901. C. P. A.. 111. 1904.

C. P. A., N. Y. 1903. C. P. A., Mich. 1907.

Writing.

308. What (a) is the necessity of writing?

Since a negotiable instrument is neither property nor a

debt but merely an evidence of property or of a debt, it must be

in writing to have an existence at all.

309. Is any particular method of writing necessary?

No particular method is necessary for the writing. A bill

or note may be written in ink or pencil or it may be type-

written, printed or stamped, and upon any kind of material.

310. Must the bill or note be dated?

Bills and notes are usually dated but the omission of the

date will not invalidate the note or render it non-negotiable.

Signature.

311. By whom (b) must the instrument be signed?

The bill or note must be signed by the drawer or maker,

and the name of the drawer or maker must appear with cer-

tainty upon the bill or note.

312. Where must the signature be placed?

The usual place for the signature is at the end of the in-

strument, but it is sufficient if it appears anywhere upon the

instrument. A signature upon the back of an instrument has

been held to be a sufficient signing, and the words "I, John

Smith, do promise to pay" has been held to be equivalent to

"I promise to pay" signed by John Smith.

313. Must the signature be written out in full ?

The name of the signer need not necessarily be written out

in full. A signature if made by mark, or by initial has been
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held a good signature, and the signing of an assumed or

fictitious name is sufficient to bind the drawer or maker.

Seal.

314. What is the effect (c) of a seal upon a bill or note?

When a bill or note contains a seal, its negotiability is de-

stroyed.

315. What exception is there to the rule that a seal renders

a bill or note non-negotiable?

In many states where a note is signed by a corporation

under its corporate seal, the seal is construed to be merely ex-

pressive of its assent and not evidence of intent to execute a

sealed instrument, unless other words are present to show such

intent.

316. What change is made by the Negotiable Instruments

Law with respect to seal?

The Negotiable Instruments Law provides that the validity

and negotiable character of an instrument are not affected by

the fact that it bears a seal.

Parties.

317. What parties (d) have legal capacity to execute ne-

gotiable instruments?

Such parties as have capacity to enter into other contracts

may execute negotiable instruments, except that trustees,

guardians and executors have without express authority no

legal capacity to execute negotiable instruments. A trustee,

guardian or executor may transfer a bill or note by indorse-

ment, but such indorsement carries with it a personal liability

as indorser unless made without recourse.

318. What is meant by certainty of the parties to a prom-

issory note or bill of exchange?
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The parties to a note or bill must be clearly designated.

But the name of the drawee need not appear. The instrument

may be made payable to bearer, or to a fictitious person, or to

an impersonal payee.

319. What are the provisions of the Negotiable Instru-

ments Law in the case of an instrument signed by one as agent

without authority to bind his alleged principal?

Under the law, one who signs as agent for an alleged prin-

cipal is not exempt from liability thereon, by the mere ad-

dition of words describing him as agent or as filling a repre-

sentative character.

C. P. A., 111. 1906.

Certainty of Time.

320. What is meant (e) by certainty as to time, in the

making of a negotiable instrument?

The time of payment must be fixed and certain and sure

to arrive. The promise to pay upon the happening of an

event which may not take place is not a promise to pay at a

certain time.

C. P. A., N. Y. 1901.

321. What exceptions are there to the rule requiring the

time of payment to be certain?

Commercial usage has sanctioned negotiable instruments

which are payable upon demand, at sight, or upon presentment,

and the negotiability is not destroyed by provisions for pay-

ment upon a fixed time after demand or presentment, or pay-

ment on demand or presentment after a fixed interval of time.

Notes payable upon or before a given date are also nego-

tiable.

C. P. A., N. Y. 1901. C. P. A., Mich. 1907.

322. How is time computed under the Negotiable In-

struments Act ?
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Where the instrument is payable at a fixed period after

date, after sight, or after the happening of a specified event,

the time of payment is determined by excluding the day from

which the time is to begin to run, and by including the date of

payment.

323. Is the following a negotiable promissory note?

Chicago, April 8, 1908.

Thirty days after William H. Taft is elected President of

the United States, I promise to pay to the order of William J.

Bryan five hundred dollars, at the First National Bank of

Chicago, for value received. Joseph G. Cannon.

The above is not a negotiable note, because it lacks one of

the essentials of a negotiable instrument which must possess

certainty as to time. There was no certainty that Taft would

be elected and that the note would ever mature. The note

could be collected thirty days after Mr. Taft's election, but

could not have been negotiated.

C. P. A., 111. 1908.

Order and Promise.

324. What are the requisites (f) of the order or promise?

Every bill of exchange must contain an order to pay and

every promissory note must contain a promise to pay. No set

form of words is required but the order or the promise must be

clear and unmistakable. The mere authorizing of a pay-

ment is not an order, nor the mere acknowledgment of the

debt a promise. But certain phrases or words have come to be

interpreted as expressing a promise.

325. What is the status of an I. O. U. ?

I. O. U. means "I owe you" and has been held to mean a

promise to pay sufficient to make the memorandum of debt a

negotiable promissory note, when the other essential elements

were present.
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Certainty of Payment.

326. What are the requisites (g) for certainty of pay-

ment?

The payment must be promised or ordered absolutely and

not subject to any conditions ; the amount of the payment must

be definite ; and the payment must be in money.

327. Is a bill of exchange drawn upon a particular fund

certain as to payment and negotiable?

A bill drawn upon a particular fund, or a promise to pay

out of a particular fund is not certain as to payment and lacks

negotiability. The fund may never come into existence, or

may be insufficient to meet the bill or note. The test of cer-

tainty as to payment is whether the maker renders himself ab-

solutely or only conditionally liable on the instrument.

328. Is an order to pay out of "current funds" a nego-

tiable bill of exchange?

While an order upon a particular fund which may or may
not be sufficient, is non-negotiable for want of certainty, a mere

recital in the order indicating the source of the payment does

not render a bill non-negotiable, and so an order upon another

person to pay out of current funds or accruing funds does not

lack the essential of certainty.

329. Is an order to pay in goods a bill of exchange and

negotiable ?

The amount ordered paid or promised must be in money to

have the requisite certainty. A bill or note payable in goods

is not a negotiable instrument.

Delivery.

330. What is the necessity (h) of delivery?

A bill or note has no validity until it is delivered. Before

delivery it is revocable.

C. P. A., Mich. 1908.
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331. What is a sufficient delivery?

To be a good delivery there must be a transfer of possession

with an intent to transfer the title. A delivery made by mis-

take or obtained through fraud is not a good delivery.

332. Where may delivery be made?

Delivery need not necessarily be actually made to the payee.

The instrument may be delivered by handing it to an agent

authorized to receive it, or by depositing it in a designated

place, or by putting it into the mails addressed to the payee.

333. May a bill or note signed in blank be filled in?

A bill or note signed in blank with the intention of ex-

ecuting a bill or note as the case may be and delivered to the

payee carries with it a presumptive authority to the payee to

fill in the blanks.

Collateral Agreements.

334. What effect has (i) a collateral agreement in an in-

strument that is otherwise an order or a promise to pay money ?

When an order or promise to pay money is coupled with an

agreement to do something else, the instrument is not nego-

tiable. But notes which contain a waiver of exemptions or

authority to the payee to confess judgment are not considered

non-negotiable by reason of such provisions.

335. What are the changes made by the Negotiable In-

struments Law as to negotiability being destroyed by collateral

agreements contained in the instrument?

The Negotiable Instruments Law provides that the nego-

tiable character of an instrument otherwise negotiable is not

affected by a provision which

:

1. Authorizes the sale of collateral securities in case the

instrument be not paid at maturity; or

2. Gives the holder an election to require something to be

done in lieu of payment of money.
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336. Is the following note negotiable or assignable

:

"We promise to pay to Peter Burns $60.00 one month after

demand, and empower any attorney to appear for and confess

judgment against us for this amount, with 5% commissions for

collections. We waive the benefit of all exemption laws and

give Peter Burns the option of demanding one share of Penna.

R. R. Stock instead of $60.00 as aforesaid, we hereunto set our

hands and seals. F. X. Williams,

J. P. Horton."

In all states where the Negotiable Instruments Law is in

force the above note is negotiable. In other jurisdictions its

negotiability is destroyed by the insertion of collateral prom-

ises, and because it is under seal.

C. P. A., Pa. 1906.

i

Words of Negotiability.

337. What is the necessity (j) for a bill or note containing

words of negotiability?

A bill or note is non-negotiable unless it contains words of

negotiability and cannot be transferred by indorsement and

delivery but must be assigned like an ordinary contract in order

to transfer title.

338. What words are words of negotiability?

Any words which express the maker's intention that the

bill or note may be transferred by indorsement or delivery are

words of negotiability. The most customary words of nego-

tiability are the words "or order" following the name of the

payee. But the following orders and promises contain words

of negotiability : "Pay to the order of," "I promise to pay to

the order of," "Pay to bearer," "I promise to pay to bearer."

C. P. A, N. Y. 1901.

339. What are the provisions of the Negotiable Instru-

ments Law with respect to words of negotiability?
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Every instrument to be negotiated must be payable to the

order of a specified person or to bearer.

An instrument is payable to order when it is drawn to the

order of

:

1. A payee who is not maker, drawer, or drawee ; or

2. The drawer or maker

;

3. The drawee;

4. Two or more payees jointly; or

5. One or some of several payees ; or

6. The holder of an office for time being.

An instrument is payable to bearer

:

1. When it is expressed to be so payable ; or

2. When it is payable to a person named therein or

bearer; or

3. When it is payable to the order of a fictitious or non-

existing person, and such fact was known to the person making

it so payable ; or

4. When the name of the payee does not purport to be

the name of any person ; or

5. When the only or last indorsement is an indorsement in

blank.

C. P. A., Mich. 1907.

Consideration.

340. Is consideration necessary to the validity of a bill or

note?

As between the immediate parties to a bill or note there

must be a consideration, and the requisites of a valuable consid-

eration are the same as those of the consideration for a simple

contract. But while the consideration for a simple contract

must be proved, a negotiable instrument of itself imports a

consideration. This presumption of consideration for a bill

or note may, however, be rebutted by proof that there was

actually no consideration.
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341. Must the fact of consideration be expressed in a bill

or note?

A statement that there has been a consideration need not be

expressed in a bill or note. The consideration is implied from

the fact that the bill or note exists. The words "For value

received" usually found in printed forms of negotiable instru-

ments are entirely unnecessary.

342. Is an antecedent or pre-existing debt a valuable con-

sideration under the Negotiable Instruments Law?

Where this law is in force, an antecedent or pre-existing

debt constitutes value for the execution of a note and is

deemed to be such whether the instrument is payable on de-

mand or at a future time.

C. Acceptance.

343. What is meant by the acceptance of a bill of ex-

change ?

Acceptance is the promise of the drawee of a bill of ex-

change to pay it when due.

C. P. A., Wash. 1908.

344. How does the Negotiable Instruments Law define ac-

ceptance ?

An acceptance of a bill of exchange is the signification by

the drawee of his assent to the order of the drawer. It must be

in writing and signed by the drawee. It must not express that

the drawee will perform his promise by any other means than

the payment of money. Acceptance means an acceptance com-

pleted by delivery or notification.

Presentment for Acceptance.

345. What is meant by presentment for acceptance ?

Presentment for acceptance is the formal act of requesting

the drawee to accept the bill.
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346. By whom must presentment for acceptance be made?

Presentment for acceptance must be made by the holder of

the bill or some one authorized to act for him.

347. To whom must presentment for acceptance be made?

Presentment for acceptance must be made to the drawee of

the bill or to some one who is authorized by the drawee to

accept for him.

Time of Presentment.

348. Within what time must a bill be presented for ac-

ceptance ?

A bill of exchange must be presented for acceptance within

a reasonable time, and what constitutes a reasonable time de-

pends upon the circumstances of each particular case.

349. What is the situation under the Negotiable Instru-

ments Law of the holder of a demand note which has not been

presented within a reasonable time after issue?

Under the Negotiable Instruments Law, where an instru-

ment payable on demand is negotiated an unreasonable time

after its issue, the holder is not deemed a holder in due course

or a bona fide holder.

350. What is the effect of a failure to present a bill for

acceptance within a reasonable time?

Failure to present for acceptance within a reasonable time

will release the drawer, or the indorser of the bill.

Manner of Presentment.

351. In what manner must presentment for acceptance be

made?

A bill of exchange should be shown to the drawee when

presented to him for acceptance, so that he may have an op-

portunity to examine it.
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352. At what place must a bill be presented?

A bill of exchange must be presented at the place where the

drawee resides, but it may be presented either at his place of

business or at his home.

Form of Acceptance.

353. What form must the acceptance take?

The usual way of accepting a bill is for the drawee to write

the word "accepted" across the face of the bill and sign it.

But no particular words are necessary so long as the intention

of the drawee to accept is clear. The following words written

upon a bill have been held to constitute a sufficient acceptance

:

"Seen," "Presented," "Protest waived and payment guaran-

teed," "I will see paid."

354. Is an oral acceptance of a bill of exchange binding?

Where there is no statutory provision to the contrary, an

oral acceptance is a good acceptance, but the statutes of New
York, California, Alabama, and Pennsylvania require that ac-

ceptances must be in writing to be binding.

C. P. A., 111. 1908.

355. What is the effect of a refusal to accept a bill of ex-

change ?

An unaccepted bill of exchange imposes no liabilitv upon

the drawee, unless he has made an agreement to accept. If he

has agreed to accept the bill and refuses, he is liable for breach

of such agreement.

Implied Acceptance.

356. May an acceptance be implied?

If the drawee so acts with regard to the bill as to show an

intention to accept, an acceptance will be implied even though

the bill be not expressly accepted.
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357. If the drawee does not accept and refuses to return

the bill, is he liable as an acceptor ?

Merely retaining the bill will not ordinarily make the

drawee liable unless the circumstances of the retention are such

that an acceptance would be implied. Such a case would be,

where the drawer notifies him that a retention of the bill after

a certain date will be construed as an acceptance. In some

states, however, including Alabama, California and Idaho, a

refusal to return the bill operates as an acceptance.

Effect of Acceptance.

358. What is the effect of acceptance?

Upon accepting a bill of exchange, the drawee becomes the

principal debtor upon it and is liable upon it, just as is the

maker of a promissory note. The drawer becomes a mere

surety for the payment of the bill by the acceptor, who by ac-

ceptance promises to pay the bill according to its terms.

359. How is the due date of a draft or bill affected by a

refusal to accept upon presentation?

If acceptance of a draft or bill is refused it becomes due at

once and the holder can demand payment.

C. P. A., N. Y. 1896.

360. If the drawee of a bill is indebted to the drawer or has

funds of the drawer in his possession, in what manner is he

liable under the bill?

An indebtedness to the drawer or possession of funds be-

longing to him by the drawer does not without express ac-

ceptance make the drawee liable as acceptor, but if funds are

sent to the drawee for the express purpose of paying the bill

and are retained by him, such retention will be construed as an

acceptance.

C. P. A., N. Y, 1896.
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Particular Acceptances.

361. If acceptance of a bill is refused by the drawee, how
can a third party prevent the bill from becoming due at once

and what would be his position if obliged to pay the bill?

Where acceptance has been refused, a third party may ac-

cept the bill, according to the custom of merchants, for the

honor of the drawer or any of the indorsers. Such an accept-

ance is called an acceptance for honor or supra protest. A
person so accepting may upon being compelled to pay the bill

recover from the party for whose honor he has accepted.

C. P. A., N. Y. 1896.

362. If the acceptance is but a partial acceptance or an ac-

ceptance which differs from the terms of the bill, what is the

drawee's liability?

A partial or conditional acceptance or an acceptance differ-

ing in terms from the bill binds the drawee to pay only in ac-

cordance with the terms of his acceptance.

363. What is the status of a certified check?

A certification of a check is an acceptance, and binds the

certifying bank to pay the check.

D. Negotiation.

364. What is the distinction between negotiation and

transfer?

By transfer is usually meant any assignment by one person

of his rights under a contract to another and this is usually

effected by executing an instrument of assignment, and such

assignment gives to the person to whom the transfer is made

only such rights as the person transferring had himself. By
the custom of merchants, however, certain instruments such as

bills, notes and checks have come to be treated as money or as

a medium of exchange and title to them may be passed from

one person to another without the formality of an assignment.
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This is called negotiation, and may be made either by mere de-

livery or by delivery and indorsement, depending on the terms

of the instrument, and such transfer to a bona fide holder gives

absolute title to the instrument, free from any defenses that

might be taken advantage of against the original holder.

C. P. A., N. Y. 1906. C. P. A., Mich. 1907.

Negotiation by Delivery.

365. What instruments are negotiable by delivery?

A bill or note, made payable to bearer, or a bill or note in

which some expression similar to bearer is used to designate

the payee, or a bill or note indorsed in blank is negotiable by

delivery. A bill or note payable to a designated person or

bearer is also negotiable by delivery except in Alabama and

Illinois.

366. Is any liability incurred by the transferrer of a bill

or note by delivery?

The transferrer of an instrument payable to bearer or other-

wise negotiable by delivery incurs no liability for the non-

payment of the instrument but he impliedly warrants that it

has certain requisites and can be held liable if the bill or note

is not in fact what it purports to be, or if the parties to it had

no legal capacity to contract, or if at the time of transfer it is

no longer a valid or subsisting obligation, or if he himself had

no right to it or authority to transfer, or if the instrument is a

forgery, or if the parties are insolvent and he knew it at the

time of the transfer.

367. What are the provisions of the Negotiable Instru-

ments Law with respect to the liabilities of parties making

qualified indorsements or transferring paper by delivery?

Every person negotiating an instrument by delivery or by a

qualified indorsement warrants

:

1. That the instrument is genuine and in all respects what

it purports to be.
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2. That he has a good title to it.

3. That all prior parties had capacity to contract.

4. That he has no knowledge of any fact which would im-

pair the validity of the instrument or render it valueless.

Negotiation by Indorsement.

368. What instruments are negotiable only by indorse-

ment and delivery?

A bill or note made payable to order must be indorsed as

well as delivered in order to pass the legal title to it.

369. In what form must indorsement be made?

The indorsement must be in writing and signed by the

payee of the bill or note, but no particular form of writing or

of signature is necessary. An indorsement may be written in

ink or pencil or be made by stamp. Any words which indicate

an intention to indorse, or merely the signature alone is suf-

ficient to constitute an indorsement. The signature may be

written out in full or may consist merely of a mark or of initials.

The usual place of indorsement is on the back, but an indorse-

ment anywhere on the instrument, or if there is no room there-

on, on a separate piece of paper attached to the instrument, is

a good indorsement.

370. What is the nature of the contract resulting from an

indorsement ?

An indorsement has a two-fold purpose. It operates to

transfer title to the bill or note and it is also a promise to pay

the bill or note, if it is not otherwise paid. But indorsements

are also made merely for the purpose of guaranteeing payment

without operating to transfer title, or for the purpose of trans-

ferring title without insuring payment.

C. P. A., Wash. 1908. C. P. A., Mich. 1908.

371. What is the distinction between a contract of guar-

anty and one of indorsement ?
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A contract of guaranty is, like an indorsement, a condi-

tional promise to pay an obligation if the original debtor fails

to do it, but the liability of a guarantor is broader than that of

an indorser. An indorser is relieved from his liability by

failure to make presentment or to give due notice of dishonor,

but a guarantor is relieved only when he has suffered damage

from such failure of presentment or notice.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1900.

C. P. A., N. Y. 1898. C. P. A., 111. 1908.

372. What rights does the holder of non-negotiable paper

have against the maker or acceptor as compared with the holder

of negotiable paper?

The holder of non-negotiable paper can get no greater

rights than the original payee had. He stands in the same po-

sition as the assignee of any other contract, and the maker may

set up against the instrument all of the defenses that he might

have had against the original parties to the note.

373. What is the nature of the indorser's liability?

The liability of the indorser upon a negotiable instrument

is a contingent liability to pay the bill or note, if it is not paid

according to its terms, provided it is presented at maturity and

notice of protest given to the indorser.

Kinds of Indorsement.

374. What is an indorsement in blank?

An indorsement in blank is an unconditional and unre-

stricted indorsement made by the mere signing of the payee's

name on the instrument. It has the effect of making the in-

dorsed paper payable to the holder of it.

C. P. A., N. Y. 1900. C. P. A., Mich. 1908.

375. What is a restricted indorsement?

A restricted indorsement is one which limits the nego-

tiability to a particular person or to a particular purpose men-
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tioned in the indorsement. "Pay to the order of John Smith"

or "For Deposit, Credit to the Account of John Doe," are

illustrations of restrictive indorsements.

C. P. A., N. Y. 1900. C. P. A., Mich. 1908.

C. P. A., N. Y. 1906.

376. What is meant by an indorsement in full?

An indorsement in full is one in which the name of the

person to whom the note is transferred and made payable is

mentioned. A note so indorsed can only be transferred by in-

dorsement and not by delivery alone.

C. P. A., N. Y. 1906. C. P. A., Mich. 1908.

377. What is an indorsement, "without recourse" ?

An indorsement, "without recourse" is an indorsement

which shows the intention of the indorser to transfer title

merely, and such indorsement does not render the indorser

liable for the payment of the bill or note.

C. P. A., Mich. 1906. C. P. A., Mich. 1908.

378. What is an irregular indorsement?

An irregular indorsement is one made for the purpose of

guaranteeing the payment of the bill or note but not for the

purpose of passing title. It is such an indorsement as would

be made by one not holding the legal title to the instrument,

but who indorses merely for the purpose of adding his re-

sponsibility to that of the maker and regular indorsers.

C. P. A., Mich. 1908.

Negotiable Instruments Law.

379. What are the liabilities under the Negotiable Instru-

ments Law of a person who indorses an instrument in blank

before delivery to the payee ?

Where a person not otherwise a party to an instrument

places thereon his signature in blank before delivery, he is

liable as indorser in accordance with the following rules

:

1. If the instrument is payable to the order of a third per-

son, he is liable to the payee and all subsequent parties.

7
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2. If the instrument is payable to the order of the maker

or drawer, or is payable to bearer, he is liable to all parties sub-

sequent to the maker or drawer.

3. If he signs for the accommodation of the payee, he is

liable to all parties subsequent to the payee.

380. What are the provisions of the Negotiable Instru-

ments Law with regard to indorsement by officers of a bank or

corporation ?

The Negotiable Instruments Law provides that where an

instrument is drawn or indorsed to a person, as "Cashier" or

other fiscal officer of a bank or corporation, it is deemed

prima facie to be payable to the bank or corporation of which

he is such officer ; and may be negotiated by either the indorse-

ment of the bank or corporation, or the indorsement of the

officer.

381. What is the nature of the liability of joint payees or

indorsers under the Negotiable Instruments Law?

Joint payees or joint indorsers who indorse are deemed to

indorse jointly and severally.

382. What is meant by an indorsement with waiver?

An indorser may waive any of his rights such as the right

to insist on presentment, or demand, or protest, and where such

waiver is indicated in the indorsement or upon the instrument,

it is called an indorsement with waiver.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1906.

Accommodation Paper.

383. What is meant by accommodation paper?

Accommodation paper is a bill or note which is made, ac-

cepted, or indorsed by one party for another without consid-

eration, but merely for the purpose of loaning his credit to the

party accommodated.
C. P. A., N. Y. 1902. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1903. C. P. A., Mich. 1908.
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384. What are the rights and liabilities of parties to ac-

commodation paper?

The party signing, indorsing, or accepting accommodation

paper is liable thereon, just as if he had signed, indorsed, or ac-

cepted for a consideration, to all other parties to the paper

except the party accommodated. If he is compelled to pay the

bill or note, he may recover from the party accommodated upon

an implied agreement of indemnity.

C. P. A., N. Y. 1902. C. P. A., N. Y. 1906.

Forms.

385. What form would a non-negotiable promissory

note take in which John Brown is the maker ; Walter

Jones, the payee ; one thousand dollars the amount ; four

months, the time ; and the Bank of North America, the place of

payment ?

Such a note would be in the following form

:

Detroit, January 28, 1909.

Four months after date I promise to pay to Walter Jones,

One Thousand Dollars at the Bank of North America.

$1,000.00. John Brown.

This note is non-negotiable because of its lack of words of

negotiability.

C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

386. What form would the sam^ note take if it were ne-

gotiable ?

Detroit, January 28, 1909.

Four months after date I promise to pay to Walter Jones

or order (or to the order of Walter Jones) One Thousand

Dollars, at the Bank of North America.

$1,000.00. John Brown.
C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

387. What form would the same note take if it were made

negotiable, requiring no indorsement?



100 COMMERCIAL LAW

Detroit, January 28, 1909.

Four months after date I promise to pay to bearer (or to

Walter Jones or bearer in most states) One Thousand Dollars,

at the Bank of North America.

$1,000.00. John Brown.
C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

388. How would the above note be indorsed by the payee

in blank?

An indorsement by the above payee in blank would be made

by the payee merely signing his name upon the back of the

note.

C. P. A., N. Y. 1896.

389. How would the same note be indorsed by the payee

in full to Robinson & Co. so that it would be further nego-

tiable?

Such an indorsement would be as follows

:

Pay to Robinson & Co. (or to Robinson & Co. or order).

Walter Jones.

C. P. A., N. Y. 1896.

390. How would Robinson & Co. indorse the same note if

they wished to pass title merely and to avoid liability for its

non-payment ?

Robinson & Co., to avoid liability, would indorse as fol-

lows :

Robinson & Co.

Without recourse.

C. P. A., N. Y. 1896.

391. How would Robinson & Co. indorse the same note

to Henry Miller so as not to make it further negotiable?

A note once negotiable will not be made non-negotiable by

the mere omission of negotiable words in the indorsement.

Robinson & Co. in order that their indorsement to Henry

Miller should make the note no longer negotiable must use
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some express restrictive words. Such an indorsement would

be the following:

Pay to Henry Miller only.

Robinson & Co.

or

Pay only to Henry Miller.

Robinson & Co.

C. P. A., N. Y. 1896.

392. What form would a domestic bill of exchange take

in which Smith and Jones, Boston, were the drawers ; Brown

and Robinson, New York, the drawees ; five hundred dollars,

the amount; Edward Hunt, New York, the payee; and ten

days' sight, the time?

$500.00. Boston, January 28, 1909.

At ten days' sight, pay to the order of Edward Hunt, five

hundred dollars and charge to the account of

To Brown and Robinson, Smith and Jones.

New York.

C. P. A., N. Y. 1896.

393. What would the form of acceptance of the above bill

payable at the Bank of New York be?

The most common form of acceptance of the above bill

would' be as follows:

Accepted.

Jan. 29, 1909.

Payable at the Bank of New York.

Brown and Robinson.

C. P. A., N. Y. 1896.

394. What form would a foreign bill of exchange take of

which J. M. Wilson, Son & Co., London, were the drawers;

Flint, Heddy & Co., New York, the drawees ; nine thousand

dollars, the amount ; and 60 days after date, the time ?
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Such bill of exchange would be in the following form

:

$9,000.00. London, January 28, 1909.

Sixty days after date of this first of exchange (second and

third unpaid) pay to the order of John Doe, Nine Thousand

Dollars, value received, and charge to the account of

To Flint, Heddy & Co. John M. Wilson, Son & Co.

New York.
C. P. A., N. Y. 1896.

395. How would the above bill be indorsed in full to

Richard Roe?

The indorsement would be in the following form

:

Pay to the order of Richard Roe.

John Doe.
C. P. A., N. Y. 1896.

Bona Fide Holder.

396. What is meant by a bona fide holder of a negotiable

instrument ?

A bona fide holder of a negotiable instrument is an inno-

cent purchaser of the bill or note, who has given a valuable

consideration for it before maturity, and without notice, either

actual or constructive of any defense that there might be

against the collection of it.

397. What are the rights of a bona fide holder of a bill

or note?

If one is an innocent purchaser for value of a bill or note

without notice of its defects, he may collect it even though the

acceptor of the bill or the maker of the note may have a good

defense as against the original holder. There are however

some exceptional defenses that may be set up, even against such

innocent purchaser.

398. What are the rights under the Negotiable Instru-

ments Law of a bona fide holder, or a holder "in due course"

as to collecting payment for the full amount of the instrument ?
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A bona fide holder or a holder "in due course" may enforce

payment of the instrument for the full amount thereof, against

all parties thereon, regardless of what he paid for it.

Defenses.

399. Of what avail is the legal incapacity of parties to con-

tract as a defense to a bill or note, in the hands of an innocent

purchaser ?

In some cases legal incapacity of the parties is a good de-

fense to the instrument, and in some cases it is not. Infancy

is a good defense unless the infant has ratified the contract

after majority. Lunacy is also a good defense unless the

purchaser has had neither actual nor constructive notice of the

mental condition of the maker or acceptor. An adjudication

of lunacy is constructive notice to all parties of legal in-

capacity to contract. Drunkenness is, however, no defense

against a bona fide holder, nor can a corporation which has

exceeded its authority in making or accepting a bill or note

set up such want of authority as a defense to the instrument.

400. Is forgery or a material alteration of the instrument

after it has been made a good defense as against a bona fide

holder ?

A forged bill or note creates no rights even in the hands of

an innocent purchaser for value, nor can a bill or note which

has been fraudulently and materially altered be collected by a

bona fide holder.

C. P. A., Mich. 1908.

Material Alterations.

401. What are the rights under the Negotiable Instru-

ments Law of the holder of a bill or note which has been ma-

terially altered?

The Negotiable Instruments Law provides that where a

negotiable instrument has been materially altered without the
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assent of all parties liable thereon, it is avoided except as

against a party who has himself made, authorized or assented

to the alteration, and subsequent indorsers. But when an in-

strument has been materially altered and is in the hands of a

holder in due course, not a party to the alteration, he may en-

force payment thereof according to its original tenor.

C. P. A., Mich. 1908.

402. What are considered material alterations under the

Negotiable Instruments Law ?

Material alterations are any alterations which change the

date ; the sum payable, either for principal or interest ; the time

or place of payment ; the number or the relations of the parties

;

the medium of currency in which payment is to be made; or

which add a place of payment where no place of payment is

specified ; or which alter the effect of the instrument in any

respect.

C. P. A., Mich. 1908.

403. C pays a note that apparently bears his signature as

maker. Later he finds that the signature was forged. May

he recover the money paid ?

When the payer of a note or the acceptor of a bill pays upon

a forged signature he cannot recover back the money from a

bona fide holder, on the ground that one is supposed to know

his own signature, and cannot set up forgery when he has

paid through his own negligence. But it has been held in

some cases that he might recover his money back if an inno-

cent party would not be damaged by such recovery.

C. P. A., N. Y. 1906.

404. A promissory note which appears originally to have

read

:

Chicago, III., May 1, 1904.

Six months after date, I promise to pay to the order of

Richard Doe, One Thousand Dollars.

For value received, payable at Chicago, 111.

John Doe.
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is presented for payment at maturity, and the word "pay-

able" is stricken out. Can the maker, endorser or guarantor

escape liability?

While there is an alteration of the instrument, it is not a

material alteration and neither maker, indorser nor guarantor

could escape liability because of it.

C. P. A., 111. 1904.

405. If in the above note the words "six months" appear

to be stricken out and the words "one year" inserted, could the

maker, indorser, or guarantor escape liability?

The indorser, or guarantor would be released by the ex-

tension of the time of payment, but the maker not having been

injured could still be held upon the note.

Illegality.

406. Is illegality a good defense to a bill or note in the

hands of a bona fide holder?

The illegality of a bill or note is not a good defense as

against an innocent purchaser for value, except in those cases

where the statute expressly provides that security given for the

illegal consideration shall be void. In such cases the instru-

ment cannot be given validity even in the hands of a bona fide

holder.

Non-Delivery.

407. Is the non-delivery of a bill or note a good defense

as against a bona fide holder?

Delivery is always essential to the validity of a bill or note

as between the original parties. But as against an innocent

purchaser some courts have held that it is not. In Indiana,

Michigan, New York and Virginia, non-delivery has been held

to be a good defense, while in Illinois, Massachusetts and

Minnesota this rule has not been approved and an innocent

purchaser has been allowed to collect on a bill or note even

though it had been stolen before delivery.
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408. If the bill or note is incomplete and had never been

delivered, is non-delivery a good defense?

If an incomplete bill or note which has never been de-

livered but the blanks in which have been fraudulently filled in,

gets into the hands of an innocent holder, he cannot collect it,

unless the bill or note was obtained from the maker as the re-

sult of his own negligence.

Misrepresentation.

409. Is misrepresentation or deceit a good defense to a bill

or note in the hands of a bona fide holder?

Fraud or misrepresentation is no defense as against an in-

nocent purchaser unless such fraud or misrepresentation goes

to the very existence of the instrument itself, nor if the maker

has been negligent in guarding himself against such fraud or

misrepresentation.

Matured Paper.

410. What are the rights of an innocent purchaser of a

past due note or bill?

After maturity the purchaser of a bill or note gets only such

title as the original holder had, subject to all the defenses that

the acceptor or maker might interpose against the original

holder. The mere fact that the bill or note was not paid at

maturity is notice to the purchaser that there may be some de-

fense to it and the purchaser does not become a bona fide holder

without notice.

411. Upon whom, the holder or the maker, is the burden

of proving that the note is valid or defective ?

The holder of a bill or note is always presumed to have a

good title to it and the burden of proving such title defective

rests upon the acceptor or maker who sets up a defense to the

enforcement of the instrument.
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E. Presentment for Payment.

412. What is meant by presentment for payment?

Presentment for payment is the formal offer of the bill or

note to the one obligated to pay it, with a demand that it be

paid.

413. What is the necessity of presentment for payment?

A bill or note must be presented for payment in order to

hold the maker of the bill, or the indorser of the bill or note,

liable.

C. P. A., N. Y. 1900. C. P. A., Mich. 1906.

Essentials of Presentment.

414. By whom must presentment for payment be made?

A note or bill of exchange must be presented by the holder

or by some one who is authorized to act for him, or by his per-

sonal representatives if he is dead, or by his trustee or assignee

if he is insolvent. But a foreign bill of exchange must be pre-

sented by a notary.

415. To whom must presentment for payment be made?

Presentment for payment must be made to the maker of the

note or the acceptor of the bill or to an authorized agent, or to

the personal representatives of the party obligated to pay if he

be dead. If there are two or more makers or acceptors, pre-

sentment must be made to each of them unless they be partners,

when a presentment to either partner is presentment to the

firm.

416. At what place must presentment for payment be

made?

Where the place of presentment is fixed in the instrument,

it must be presented there for payment in order to hold the

drawer or indorser. If no place for presentment is named in

the instrument, it must be presented to the acceptor or maker

personally or at his residence or place of business.
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Time of Presentment.

417. At what time must presentment be made?

Presentment for payment must be made upon the day the

instrument matures. If presented at a bank it must be pre-

sented before the usual closing time of the bank, if at a business

house, it must be presented during regular business hours, and

if presented at the residence of the acceptor or maker, is must

be presented at a reasonable hour.

418. When should presentment be made of a bill or note

which falls clue on Sunday or upon a legal holiday?

Where days of grace are allowed, presentment of a bill or

note which matures on Sunday or a legal holiday must be made

upon the day preceding the last day of grace. Where there is

no grace presentment of such bill may be made upon the first

day following the Sunday or holiday upon which the instru-

ment matures.

C. P. A., N. Y. 1897. C. P. A., 111. 1904.

419. What is the meaning of the word "month" used in a

bill or note?

According to the custom of merchants, a month as the term

is used in commercial paper, refers to a calendar mont.h and not

to a lunar month. So a bill or note made payable a certain

number of months after date is payable upon the same day of

the month as the date of the instrument.

420. When must presentment be made of a bill or note

payable on demand ?

In order to hold the indorsers on a note or the drawer or

indorsers of a bill, presentment of a demand note or bill must be

made within a reasonable time. As to what constitutes a rea-

sonable time depends upon the particular circumstances of the

case.
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Manner of Presentment.

421. In what manner must presentment for payment be

made?

Presentment for payment must be made according to the

terms of the instrument. But no presentment can properly be

made without the instrument being in the possession of the

one making presentment, unless the bill or note is destroyed or

lost. If the instrument is payable at a fixed place no formal

demand need be made. In Massachusetts and Maine, mere

notice that the instrument is at a bank and payable upon a cer-

tain day, even if the instrument does not specify the bank as the

place of payment, is sufficient, but in other states a formal de-

mand must be made by a bank unless such bank is specified as

the place of payment.
C. P. A., N. Y. 1902.

422. How can presentment be made of a bill or note which

has been lost or destroyed ?

When the bill or note is lost or destroyed, presentment can

be made by presenting a copy of the bill or note together with

an offer to indemnify the acceptor or maker in case the instru-

ment is found and gets into the hands of a bona fide holder.

Negotiable Instruments Law.

423. What are the provisions of the Negotiable Instru-

ments Law with reference to days of grace?

Every negotiable instrument is payable at the time fixed

therein without grace.

424. What are its provisions with respect to paper due on

Sunday or a legal holiday?

. When the date of maturity falls upon Sunday or a holiday

the instrument is payable on the next succeeding business day.

C. P. A., N. Y. 1897. C. P. A., 111. 1904.

425. In what sense are the following terms used in the

Negotiable Instruments Act : "action," "bank," "bearer,"
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"bill," "delivery," "holder," "indorsement," "instrument,"

"issue," "person" and "value?"

"Action" includes counter-claim and set-off.

"Bank" includes any person or association of persons car-

rying on the business of banking, whether incorporated or not.

"Bearer" means the person in possession of a bill or note

which is payable to bearer.

"Bill" means bill of exchange and "note" means negotiable

promissory note.

"Delivery" means transfer of possession, actual or con-

structive, from one person to another.

"Holder" means the payee or indorsee of a bill or note, who
is in possession of it, or the bearer thereof.

"Indorsement" means an indorsement completed by deliv-

ery.

"Instrument" means negotiable instrument.

"Issue" means the first delivery of the instrument complete

in form, to a person who takes it as holder.

"Person" includes a body of persons whether incorporated

or not.

"Value" means valuable consideration.

F. Protest and Dishonor.

426. What is meant by the protesting of a bill or note?

Protest of a bill or note is the formal act of a notary public

in presenting a bill or note for payment and upon refusal, writ-

ing out a declaration of such presentment and refusal and noti-

fying the drawer or indorsers of such fact.

427. What instruments must be protested in order to hold

the drawer or indorsers thereon ?

Foreign bills of exchange must be protested in order to hold

the drawer or the indorser thereon, but there is no necessity

for protesting inland bills of exchange or promissory notes.

It is customary to have notes, bills, and checks protested by a
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notary, but presentment by the holder or agent and notification

is sufficient to hold the drawer or indorser in all cases except

in that of foreign bills of exchange.

428. What is the difference between an inland bill of ex-

change and a foreign bill of exchange?

An inland bill of exchange is a bill drawn upon a drawee

who resides in the same state as the drawer; a foreign bill of

exchange is one drawn upon a drawee who resides in a foreign

country or in another state.

C. P. A., Wash. 1908.

Notice.

429. What is notice of protest?

Notice of protest is the notice given by the notary to the

drawer or the indorser informing him that presentment for

payment has been made and payment refused.

430. What is notice of dishonor?

Notice of dishonor is a notification by the holder of a bill

or note or his agent to the drawer or indorser that present-

ment has been made and payment refused. It differs from no-

tice of protest in that it is not made by a notary. It may be

made by any one who is authorized to do so by the holder of

the bill or note.

C. P. A., Mich. 1907.

431. What is the necessity for notice of protest or notice

of dishonor?

Unless notified of the refusal of the acceptor or maker

to pay, the drawer of a bill or the indorsers upon a bill or note

are relieved from liability.

C. P. A., N. Y. 1896. C. P. A., 111. 1904.

C. P. A., N. Y. 1898. C. P. A., Mich. 1906.

C. P. A., N. Y. 1900.

432. By whom may notice of dishonor be given?
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Notice of dishonor to bind the drawer or indorser may be

given by the holder of the bill or note, or by his authorized

agent or by any of the parties to the instrument. If the holder

is dead, notice should be given by his executor or administrator.

433. To whom must notice of protest or dishonor be

given ?

Notice of protest or dishonor must be given to the drawer

and indorsers of a bill or to the indorsers of a promissory note.

If the drawer or indorser is dead, notice is given to his exec-

utor or administrator and if he is bankrupt, to his trustee or

assignee in bankruptcy. Notice may also be given to an agent

who is authorized to receive notice, and notice to one of sev-

eral partners is notice to all.

434. In what form must notice be given?

No particular form of notice need be given. It may be

given in writing or may be given orally. If in writing, it need

not be dated, and mere inaccuracies will not invalidate it, if the

instrument involved is sufficiently indicated.

435. In what manner may notice of protest or of dishonor

be made?

If the parties live in different places, notice by mail is

sufficient, but where the parties reside in the same place, notice

by mail is not sufficient, except in those states where such no-

tice has been permitted by statute.

436. Within what time may notice be given?

Notice may be given immediately after dishonor and within

a reasonable time thereafter.

437. What is a certificate of protest?

A certificate of protest is the formal instrument in which

the notary public sets up the fact of presentment and refusal of

payment.
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Waiver of Protest.

438. When will failure to make presentment or demand,

or to give notice, not release the drawer or indorser?

When the drawer of a bill or the indorser of a bill or note

waives any of the formalities such as presentment, demand, or

notice, he will not be relieved from liability by failure to make

presentment or demand or by failure to receive notice of pro-

test or dishonor.

C. P. A., N. Y. 1896. C. P. A., Mich. 1908.

439. How may waiver be made ?

A waiver may be either written or oral and it may be either

express or implied. Any conduct of the drawer or indorser

which indicates that he will not insist upon presentment, or

notice, may be construed as a waiver.

440. Is the presentation of a matured draft to the drawer

for payment sufficient notice to him of non-payment by the

acceptor ?

Notice of protest or of dishonor must be sent to the drawer

of a draft or bill of exchange promptly in order to hold him

liable. If the holder waits till maturity before notifying the

drawer, he cannot hold him liable.

C. P. A., N. Y. 1902.

441. When does the statute of limitations begin to run

upon a demand note?

A demand note in the great majority of states is due as

soon as made, and a right of action accrues immediately, thus

causing the statute to run from the date of the note. This is

true even if the note bears interest.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1902.

Liability of Parties.

442. Against whom can the holder of an indorsed promis-

sory note bring suit if it is not paid at maturity?

B
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The holder of a promissory note which has not been paid

may sue the maker or he may sue any indorser thereon who has

properly been notified of protest or dishonor and who is not a

restricted indorser.

C. P. A., N. Y. 1896.

443. What is the order of liability of indorsers upon a

promissory note?

The holder of an unpaid note can sue either the maker or

any indorser. An indorser is liable only to the holder or to

subsequent indorsers, and if compelled to pay the note, can sue

only the maker and prior indorsers.

444. Henry Jones makes a promissory note payable to the

order of John Smith. It bears the following indorsements

:

John Doe.

Richard Roe.

John Smith.

What are the liabilities of the indorsers respectively to the

holder ?

John Doe and Richard Roe are irregular indorsers, having

indorsed for the purpose of securing the payment of the note

and not for the purpose of transfer. In most states an irreg-

ular indorser is treated as a regular indorser and entitled to the

same diligence of presentment and notice of dishonor. But in

some states, including Illinois, Kansas and Kentucky, an ir-

regular indorser is treated as a guarantor, and in such states

John Doe and Richard Roe would be guarantors, and John

Smith, indorser.

C. P. A., 111. 1905.

445. How is the liability of indorsers affected by an agree-

ment between the holder and the maker of a note to extend the

time of payment beyond maturity ?

Where the time of payment has been extended upon a note,
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the indorsers are relieved from liability unless they have con-

sented to such extension.

C. P. A., N. Y. 1896. C. P. A., III. 1904.

C. P. A., N. Y. 1898.

4-16. If the date of maturity of a note is changed by the

payee with the consent of the drawer, how does it affect the in-

dorser of the note?

If the date of maturity of a note is changed without the

consent of the indorser to a later date, the indorser is relieved

from liability, as any change in the original contract which ex-

tends the time of payment does not bind him. But if the date

of the note is changed to an earlier one, the indorser would still

be liable.

C. P. A., N. Y. 1898. C. P. A., 111. 1906.

447. A owes B $500.00 and offers his note for the amount

for four months. B demands security and C at his request

signs the following paper

:

"I agree to become responsible as surety for the payment

of A's note for $500.00 dated this day."

When the note becomes due, A pays $100.00 on account and

gives B a new note for $400.00 at four months. This last

note is not paid, and B sues C upon the above contract. Can

C make any defense, and if so, what ?

Any change in the original contract, or extension of the

time of payment releases the guarantor or indorser, unless as-

sented to by him. B could not recover against C upon his

agreement as surety.

C. P. A., N. Y. 1907.

448. How far is an indorser holden when the maker of a

note becomes insolvent and settles with his creditors for less

than the face of the note ?

A settlement by an insolvent maker does not release the in-

dorser from liability. The indorser is still liable for the face
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of the note with interest less the amount received by the cred-

itor upon settlement.

C. P. A.. N. Y. 1898.

G. Checks and. Certificates of Deposit.

449. What is the difference between a bill of exchange

and a check?

A bill of exchange is an order drawn upon any person,

while a check is an order drawn upon a bank or upon some one

doing a banking business and presupposes a deposit of the

maker in the custody of the drawee. A bill of exchange must

be presented for acceptance, while a check is presented only

for payment. A bill of exchange is made payable at some

future time while a check is payable immediately.

C. P. A., N. Y. 1903.

Checks.

450. What steps are necessary to hold the drawer and in-

dorser upon a check liable for its non-payment?

Presentment of the check must be made, and made within

a reasonable time in order to hold an indorser and while or-

dinarily the drawer will not be discharged by failure to make

presentment, he will be if he has suffered through the negli-

gence of the holder, as where a bank failed after the holder of

the check had had ample time to get it cashed.

451. What is a reasonable time within which to present a

check for payment ?

When the check is upon a local bank it should be presented

for payment upon the day it is received or the day after. If

the check is upon an outside bank it should be deposited or

sent for collection on the day after it is received and should be

presented for payment by the bank or person to whom it is for-

warded upon the day after the check is received by such bank

or person.
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452. When may a check be revoked ?

A check may be revoked by the drawer countermanding its

payment, and the bank will not be bound by its failure to pay

it, but neither the drawer nor the bank can revoke a check if it

gets into the hands of a bona fide holder, nor after it has been

certified. The check is revoked when the deposit is attached or

garnisheed and the bankruptcy or death of the drawer of an un-

certified check revokes it, if the bank has notice of such bank-

ruptcy or death.

Certification.

453. How may a check be certified?

A certification may be made in any form which signifies the

bank's acceptance of the check. It may be made in writing

upon the check, or by telegraph or even verbally provided the

drawer of the check has funds in the bank, and a certification

may sometimes be implied from conduct.

454. What is the effect of certification ?

The certification of a check makes the bank liable just as ac-

ceptance binds the acceptor of a bill of exchange. By certi-

fication the bank warrants that there are funds on deposit to

meet it, that the signature is genuine, and that it will hold the

funds to meet the check.

C. P. A., Mich. 1908.

455. Will the certification of a forged check make the

bank liable?

If the signature is forged, the certification of the check-

binds the bank, but certification of a check will not make the

bank liable if the body of the check is forged or the check

raised. Certification binds the bank only as to those things

within its knowledge, and it is presumed to know the signature

of its depositors. But genuineness of the indorsers' signatures

is not guaranteed by certification.

C. P. A., N. Y. 1898. C. P. A., Mich. 1908.
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456. What is the effect of certification upon the liability

of the indorser ?

When a check is certified, prior indorsers are released, but

indorsers after certification are still liable upon the check.

C. P. A., Mich. 1908.

457. What is the effect of certification upon the liability

of the drawer?

If the holder of the check has it certified, the drawer is re-

leased from liability, but if the drawer himself has the check

certified, neither he nor his indorsers are released.

C. P. A., Mich. 1908.

458. What steps are necessary to hold the drawer and

indorser of a check liable?

To hold the drawer and indorser of a check, the check

should be presented within the proper time and notice of dis-

honor sent to the indorser.

Certificate of Deposit.

459. What is a certificate of deposit ?

A certificate of deposit is a receipt from the bank that it

has a certain sum upon deposit which it will pay to the de-

positor or order or bearer upon presentment. It is in effect a

promissory note of the bank.

460. In what form should a certificate of deposit be

made?

No specific form is required for a certificate of deposit but

it should contain an acknowledgment of the receipt of the

money and a promise to pay.

461. What is the nature of a certificate of deposit?

A certificate of deposit differs little from a promissory note

except that in Pennsylvania the -indorser of a certificate of de-

posit does not by mere indorsement guarantee its payment, and
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in Alabama it is not commercial paper to the extent of giving a

bona fide holder any greater rights than the original depos-

itor.
i

462. Is demand necessary in order to enforce liability upon

a certificate of deposit ?

In some states, including Indiana, New York, Pennsyl-

vania, Vermont, Massachusetts and Maryland, a demand must

first be made before suit can be brought upon a certificate of

deposit, but in other states, among them California, Georgia,

Illinois, Michigan, Minnesota and Wisconsin, demand is not

necessary in order to enforce liability.

463. When does the statute of limitations begin to run

against a certificate of deposit?

In those states where demand is necessary to enforce lia-

bility upon a certificate of deposit, the statute of limitations be-

gins to run from the time the demand is made. But where

demand is not necessary the statute begins to run from the date

of the certificate.

Banks.

464. What is the nature of a bank's functions in the col-

lection of commercial paper ?

The collection of commercial paper is an incident to the

business of a bank. In collection the bank acts as agent for the

holder who deposits it for collection, and may accept payment,

but it cannot accept payment in anything but money except at

its own risk.

C. P. A., 111. 1906.

465. A promissory note reads as follows

:

"On May 1, 1908, I promise to pay to the order of myself,

the sum of one thousand dollars, payable to the American

Bank, with interest after maturity at 6 per cent, per annum."

(Signed) John Smith.
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The note was indorsed in blank by John Smith. On May 1,

John Smith appeared at the American Bank and offered to pay

the note, but it was not there. He did not know who held it.

Before the end of the day, he paid the American Bank the

amount due. The holder of the note presented it June 1, 1908.

On May 15 the American Bank failed. Could the holder re-

cover from John Smith, and if so, how much?

The fact that a bank js designated as the place where the

note is to be paid does not make the bank the agent of the

holder to receive payment, and as against the maker the holder

of the note is not obliged to make presentment at a particular

time and place in order to hold him liable. When John Smith

paid the amount due upon the note to the bank he did so at his

own risk. The payment to the bank however was equivalent

to a tender and the holder of the note could recover only for

the face value of the note without interest or costs, and less

the amount received as dividends from the insolvent bank. In

a few states, however, notably in Iowa, the bank would be

considered the agent of the holder and authorized to accept

payment. In such case the holder could not recover at all

against the maker.
C. P. A., 111. 1905.

466. May a bank at which a bill or note is payable apply

the deposits of the payer in its hands to the payment of the

bill or note?

In some states, a bank at which a note or bill is presented

may pay it out of funds in its hands belonging to the payer,

but in others it may not without express authority of the de-

positor.

C. P. A., 111. 1904.

467. What is the extent of a bank's liability with respect

to commercial paper left with it for collection?

A bank must exercise reasonable skill and diligence in

making collections upon commercial paper intrusted to it, and
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will be responsible if it is negligent is making presentment or

demand or in doing all things necessary to make a proper col-

lection and to fix the responsibility of drawers, acceptors and

indorsers, and the measure of its liability is the actual loss sus-

tained by the depositor. In some states, also, the bank is

liable for the negligence of its notary or for the negligence of

its corresponding bank, even if it has used due diligence in se-

lecting its notary and correspondent.

C. P. A., 111. 1906.

468. Is a depositor under obligation to his bank to verify

the correctness of his balance as shown by his pass-book and

returned vouchers ?

A depositor should promptly verify his balances. If the

bank suffers through his negligence, as where it cashes a raised

check, he cannot afterwards hold the bank liable for mistake.

C. P. A., N. Y. 1902.



CHAPTER IV.

AGENCY.

A. Definition and Classification.

469. What is agency?

Agency is the appointment, under an express or implied

contract, by one person of another, to act for him in a repre-

sentative capacity, in dealings with third persons. The person

appointed is called the agent and the person appointing is

called the principal.

C. P. A., N. Y. 1897. C. P. A., Cal. 1907.

C. P. A., N. Y. 1898. C. P. A., Mich. 1908.

C. P. A., N. Y. 1901. C. P. A., Pa. 1906.

C. P. A., N. Y. 1906.

470. What is the distinction between an agent an<4 a

servant ?

An agent is one who acts for another, in an independent

capacity ; he is the substitute or deputy of his principal. A
servant is one who renders service to another not in an inde-

pendent capacity but under the control and direction of another.

C. P. A., N. Y. 1903.

Classes of Agents.

471. What general classes of agents are there with re-

spect to the extent of their authority?

Agents, according to the extent of their authority, are

either general agents or special agents, or universal agents.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1901. C. P. A., Mich. 1908.

472. What is a general agent?

122
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A general agent is one who has authority to transact all of

the business of his principal or all of the business of his

principal of a particular kind.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1901.

C. P. A., N. Y. 1899.

473. What is a special agent?

A special agent is one who is authorized to act for his

principal only with reference to a particular act or a particular

transaction or within certain restrictions.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1901.

C. P. A., N. Y. 1899.

474. What is a universal agent?

A universal agent is one who is authorized to transact all

of the business of his principal of every kind. Such an agent

is also called an unlimited agent.

475. What is the distinction between a general agent and

a universal agent?

A general agent is an agent whose authority may be limited

to a particular business, or to a particular territory ; a universal

agent is one whose authority to act for his principal is without

limit. A person may have a number of general agents, he can

have only one universal agent.

C. P. A., N. Y. 1899. C. P. A., N. Y. 1901.

476. What is the distinction between an agent and an in-

dependent contractor?

Both agent and independent contractor act in an inde-

pendent capacity, but the independent contractor is responsible

to his principal only for results while an agent is subject to in-

structions from his principal as to all acts done for him by the

agent in his representative capacity.

C. P. A., N. Y. 1903.

B. The Appointment of the Agent.

477. Who may appoint agents?
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As a general rule, anyone who is legally competent to enter

into a contract may employ an agent. Formerly a married

woman could not employ another person to act for her, since

all her contracts were voidable, but now in most states, she

may appoint her husband or any other person as her agent to

do those things which the law permits her to do herself. Joint

tenants may employ agents, but one of two joint tenants cannot

employ an agent whose acts will bind the other joint tenant.

Partnerships may employ agents and corporations may employ

such agents as are necessary to transact the business for which

they are created.

»

Principal.

478. Who may not appoint agents ?

In general, all persons who are not legally competent to

make contracts may not appoint agents. Persons naturally in-

competent, such as lunatics, idiots and persons of unsound

mind, may not appoint agents. A drunken person may not

appoint an agent, though he can ratify when sober, an ap-

pointment made while intoxicated. An infant may not appoint

an agent nor can an agent be appointed by a citizen of one

country to act in another country or state during a time of

war between such countries or states.

479. Is an unincorporated club a competent principal?

A club or society organized for social, literary or philan-

thropic purposes and not for pecuniary profit is not a compe-

tent principal.

C. P. A., N. Y. 1903.

480. When may the members of such a club be held as

principals?

A member of a club which is not conducted for profit can

be held as a principal upon contracts made by an agent only

when he has expressly or impliedly assented to or ratified such

contract.

C. P. A., N. Y. 1903.
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Agent.

481. Who may act as agents?

The same qualifications are not required for agents as are

required for principals. As a general rule, any person of

sound mind, except an infant of very tender years, may act as

agent. Even where married women are not permitted to make

contracts, a married woman can act as agent, either for her

husband or for other persons. The husband may become the

agent of the wife to do those things which she is permitted to

do in her own right.

C. P. A., N. Y. 1903.

482. Who may act as agents?

Idiots, lunatics, persons of unsound mind, and infants of

very tender years may not act as agents, for they have not suf-

ficient discretion or understanding to make contracts for their

principal.

Manner of Appointment.

483. How are agents appointed ?

There can be no relation of principal and agent without an

appointment, but no particular form of appointment is neces-

sary. The appointment may be express and either made

verbally or in writing, or it may be implied from the acts and

relationship of the parties, or it may be presumed by law.

C. P. A., N. Y. 1898. C. P.' A., N. Y. 1903.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1901. C. P. A., Pa. 1906.

484. How are express appointments of agents made?

An express appointment may be made in writing or may

be made orally, where the statute does not require the appoint-

ment to be made in writing. But authority to execute instru-

ments under seal must be made in writing under seal, unless

the agent exercises the authority in the presence of and under

the direction of his principal.
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485. When is written authority under seal necessary to

permit an agent to act so as to bind his principal ?

All acts conveying land or any interest in land, or the sign-

ing of bonds or other instruments which must be under seal,

must be authorized by an appointment in writing under seal.

Such an instrument is called a "Power of Attorney," and the

agent acting under it is called an "Attorney in Fact."

C. P. A., N. Y. 1897. C. P. A., N. Y. 1903.

C. P. A., N. Y. 1900. C. P. A., Cal. 1907.

486. When is it necessary for a power of attorney to be

acknowledged before a notary or other officer empowered to

take acknowledgments under oath ?

Under the statutes of nearly all the states, no instrument

will be received for record without its having been acknowl-

edged, and as a power of attorney is nearly always executed to

authorize the sale of real estate it is nearly always necessary to

record it to complete the history of the title to such real estate

as is conveyed by an agent acting under a power of attorney.

C. T. A., N. Y. 1S97.

487. When is the appointment of an agent implied?

Parties may so act with respect to each other, or may stand

in such relationship to each other that the fact of agency will

be implied. A wife is the agent of the husband in the purchase

of household necessities, a partner is the general agent for all

his co-partners in the transaction of the partnership business,

and an attorney who acts for a party in court is his agent with

respect to such litigation, unless the contrary is shown.

C. P. A., N. Y. 1903.

488. When is the appointment of the agent presumed by

law?

When one party holds another out as his agent, even though

there has been no appointment, either express or implied, or

permits another to hold himself out as his agent and remains

silent, he will be estopped or prevented from denying that the
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other is his agent. The agency is presumed by law, and this

is called agency by estoppel. And where one person ratifies

the acts which another has done on his behalf, the appointment

will be presumed, even thcgh there has been no appointment

in the first instance.

C. P. A., N. Y. 1903.

C. The Authority of the Agent.

489. What is meant by the agent's authority?

The authority of the agent is the extent of the powers con-

ferred upon him by his appointment.

490. How is the agent's authority classified as to its ex-

tent?

The authority of the agent may be a general authority or a

special authority. One who acts under a general authority is

a general agent, and one who acts under a special authority is

called a special agent.

491. What is the duty of persons dealing with an agent

with respect to the extent of the agent's authority?

Persons dealing with an agent must ascertain the extent of

the agent's authority and are put upon their inquiry by the

mere fact of agency. The statement by the agent of the ex-

lent of his authority does not bind the principal. Where the

authority is in writing, third persons are presumed to know its

scope, but the principal is bound by all acts done within the ap-

parent scope of such authority. The authority of a general

agent, however, is not unlimited and is restricted to the acts

within the scope of his principal's business. If he exceeds that

authority, the principal is not bound. The authority of a

special agent must be strictly followed and the principal is not

bound if he exceeds his authority.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1899.



128 COMMERCIAL LAW

Construction of Authority.

492. How are the rights of persons dealing with an agent

affected by instructions given to the agent by his principal,

modifying his authority?

If the instructions are private and the acts done are within

the apparent scope of the agent's authority, the principal is

bound, even if the agent has exceeded his authority. But if

third persons dealing with the agent, had notice, either actual

or constructive of any instructions limiting the extent of the

agent's authority, the principal is not bound by any acts done

in violation of such instructions.

C. P. A., N. Y. 1899.

493. How is the extent of the agent's authority affected

by usage?

Persons dealing with an agent and having no means of

knowing of the existence of any specific limitations upon the

authority of the agent, are safe in assuming that the agent

possesses all the authority which is usually conferred upon such

agents in the particular class of business in which the prin-

cipal is engaged, and authority given to an agent carries with it

the right to do everything that is customary and necessary in

order to carry that particular authority into effect.

C. P. A., N. Y. 1899.

494. How is the extent of the agent's authority affected

by previous acts of the principal?

When a principal in appointing a certain kind of agent, has

in the past always invested him with certain authority, persons

dealing with such agent are safe in assuming that he has the

same authority as has always been given to a similar agent by

the principal in similar circumstances.

Extent of Authority.

495. What is the extent of an agent's authority to sell

land?
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An agent's authority to sell land must be very strictly con-

strued. The authority must be as definite as the conveyance

would be that he is authorized to make.

496. May an agent be orally empowered to make a written

contract for the sale of land or to convey the land after sale ?

An agent may be orally empowered to make written con-

tracts for the sale of land, except in those states where such

authority is required by the statute to be in writing, as it is in

Alabama, Arkansas, California, Colorado, Illinois, Michigan,

Missouri, Nebraska, New Hampshire, New Jersey, Ohio and

Pennsylvania.

But authority to convey land after sale must be in writing,

for such authority includes the execution of an instrument

under seal, and must itself be under seal.

C. P. A., N. Y. 1900.

497. What is the extent of an agent's authority to sell

personal property?

The agent's authority to sell personal property must be

strictly construed. The mere authority to sell, does not include

authority to give credit, or to exchange, or to take securities

for the goods, though any one or all of these powers may be

inferred from usage or custom in a particular kind of business.

Where the custom of a particular kind of business is to extend

credit, the agent's authority rrtay be construed as permitting

him to extend the usual and customary terms, and where the

usage is to give certain warranties, the agent may bind his

principal by the usual warranties.

C. P. A., N. Y. 1898.

498. A salesman is authorized to sell goods and collect

accounts and take checks to the order of his employer. If the

salesman endorses a check for his employer and the same is

cashed by the bank, can the bank be compelled to repay the

amount of the check to the employer?
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An agent empowered to collect money for his principal and

take checks, has no implied authority to indorse such checks

and cash them, and a bank paying a check so indorsed is still

liable to the principal for the amount of the check.

C. P. A., 111. 1905.

499. What implied authority has an agent in addition to

the express authority conferred upon him?

An agent is always considered to have implied authority to

do those things which are necessary and customary to the

carrying out of the powers expressly vested in him.

Execution of Authority.

500. In what manner must an agent's authority be exe-

cuted ?

In doing the things for which he was appointed by his prin-

cipal, an agent must execute his authority so that it will accom-

plish the same purpose as if his principal did the act himself.

All contracts must be made in the name of his principal and

contracts under seal must be under the seal of the principal.

If the authority is imperfectly executed, so that the principal

is not bound, the agent himself will be bound.

501. Under what circumstances may an agent bind his

principal by executing or indorsing a promissory note?

The authority of an agent to bind his principal by the ex-

ecution or indorsement of a promissory note must be express,

though such authority may sometimes be implied from usage

or custom. Authority to sign or indorse notes will be strictly

construed and no note, signed or indorsed by an agent will bind

the principal if it is different in amount or time, from that

authorized.

502. How should a note made by an agent for his prin-

cipal be signed ?
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An agent signing a note or other contract for his principal

should sign his principal's name and his own name with some

designation that he is acting in a representative capacity, as

:

John Doe;,

By Richard Roe, Agent.
C. P. A., 111. 1906.

503. If an agent having authority to make a note for his

principal signs with his own name omitting his principal's

name, whose note is it ?

If an agent signs a note with his own name and omits the

name of his principal, it is the note of the agent and not of the

principal, no matter what the agent's authority might have

been. In this respect the signing of a negotiable note differs

from other contracts, wherein an agent may bind even an un-

disclosed principal by his acts.

504. If an agent having authority to make a note for his

principal signs with his own name, omitting the name of the

principal, but indicates that he is signing in a representative

capacity by the addition of the word "agent" to his signature,

whose note is it ?

Such a note would also be the note of the agent unless the

name of the principal was in some manner indicated upon the

note, as in the case where the principal's name appears in print

on the margin of the note.

505. Will the validity of a note be affected if the agent

who has authority to make it, signs his principal's name but

omits to sign his own name as agent ?

Such a note would be a binding obligation upon the prin-

cipal, but the better practice is for the agent to sign both his

own and his principal's name, so that all parties to the instru-

ment appear clearly upon the face of it.

506. If a note is indorsed by a bank cashier in his official

capacity without giving the name of the bank which is his prin-
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cipal, is the note that of the bank, or is it the cashier's per-

sonal note?

The same strictness is not required in the case of the ex-

ecution of negotiable instruments by officers of a bank as is

required of other agents. Such indorsement would be the in-

dorsement of the bank, the term "Cashier" being sufficient to

indicate the principal.

507. When authority to bind a principal in matters of a

private nature is conferred upon two or more agents jointly,

will the acts of one bind the principal ?

When two or more agents are appointed to act jointly, the

act of one without the other will not bind the principal unless

it is clear from the authority that either or both may act.

Sub-Agents.

508. May an agent appoint sub-agents?

Generally an agent may not employ sub-agents without

authority from his principal, for the authority conferred by the

principal upon his agent depends upon some special trust or

confidence which he places in him. And so public officers, of-

ficers of corporations, personal representatives and trustees, at-

torneys at law, brokers and all classes of agents in whom some

peculiar personal trust or confidence is placed, or who are au-

thorized to perform acts which require peculiar skill, cannot

delegate their authority to sub-agents. But agents employed

to perform purely ministerial, executive or mechanical duties,

that is, duties which do not require any peculiar skill or great

exercise of discretion, may appoint sub-agents to perform such

duties for them.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

509. What is the effect of usage or custom upon an agent's

authority to appoint sub-agents?
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Sometimes by the usage or the custom followed in a certain

line of business, agents are permitted to appoint sub-agents

to act for them, and such usage or custom is recognized by

law. By usage, a bank is generally considered to have im-

plied authority to select a bank of another city as its

sub-agent to make collections, and brokers are permitted to act

through brokers in other cities.

510. Is the principal or the agent responsible for the acts

of the sub-agent ?

The principal alone is responsible for the acts of the sub-

agent, where authority has been expressly given to the agent to

employ sub-agents, or when such authority might fairly have

been implied from the nature of the agency. And the agent is

liable only if he has been guilty of fraud or gross negligence in

the exercise of the authority to select sub-agents. And an

agent will not be responsible for the acts of any sub-agent se-

lected by the principal and placed under him. But where the

agent has no authority either express or implied to appoint sub-

agents, he will himself be responsible for all acts of his sub-

agents.

D. Ratification.

511. What is meant by the ratification of the acts of an

agent ?

Ratification is the acceptance or adoption of the acts of

another done for one without his authority and has the effect

of creating the rights and liabilities of an agency.

C. P. A., Mich. 1908.

512. Is consideration necessary to support a ratification?

No new or additional consideration is required to support

the ratification.

513. May the ratification of an agent's acts be revoked?

When once the principal ratifies another's acts as agent, he

is bound, and cannot revoke the ratification. But a repudia-
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tion of an agent's acts may be withdrawn and the act ratified,

provided that between the repudiation and later ratification the

other party has not abandoned the contract.

514. Who may ratify acts done for him by another?

Only those who might have authorized the acts in the first

place can ratify them afterwards, if they are done without pre-

vious authority. Infants and lunatics may not ratify, nor may

a corporation, if the acts are not within the scope of the cor-

porate business. An agent may not ratify the acts of a sub-

agent, if he had no authority to appoint such sub-agent.

515. What acts may be ratified?

Only those acts which could have been authorized in the

first place may be ratified. Void or voidable contracts entered

into by an agent cannot be ratified, nor can fraudulent acts

which involve crime.

516. May an agent's act be partially ratified and partially

repudiated ?

There must be on the part of the principal either a total

ratification of the agent's act, or a total repudiation. He can-

not accept the benefits of part of the agent's act and repudiate

the rest; he must adopt the whole of it or none of it.

517. How may the acts of another as agent be ratified?

The acts of one presuming to act as agent without authority

may be ratified expressly, or it may be implied from the con-

duct of the person for whom the act is done. Where one ac-

cepts the benefits of acts done in his behalf, he impliedly rati-

fies such acts, even if he has not previously authorized them,

and even if he has expressly repudiated them.

518. Will mere silence ever amount to a ratification?

Ratification will be implied from silence, if the principal

with a full knowledge that an unauthorized act has been done
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for him, neglects to repudiate it. He must repudiate it

within a reasonable time in order not to be bound. Ratification

may also be implied from previous acts of the principal under

similar circumstances.

E. Relation of Principal and Agent.

519. What in general is the duty of the agent toward his

principal ?

The agent must follow strictly the instructions with respect

to carrying out the contract of agency. If he fails to do this,

he breaks his contract and may be dismissed and may also be

sued for damages for such breach.

>

Duty of Agent.

520. May an agent have an interest in a transaction ad-

verse to that of his principal ?

An agent must use good faith toward his principal and may
not have an interest in any transaction adverse to that of his

principal. All profits arising out of any transaction entered

into for his principal belong to the principal and the agent may
be made to account to his principal for any profits that he

makes privately out of such transaction, and may also be com-

pelled to forfeit all profits or commissions to which he was en-

titled as agent.

521. May an agent be the agent of both parties to a trans-

action ?

An agent in the exercise of the required good faith toward

his principal, can not also act at the same time for another

party whose interests are incompatible or adverse to those of his

principal. But if both parties to the transaction know and con-

sent to the agent's acting for each of them, there can be no

objection to it and neither party can afterwards complain.
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522. If an agent is not to get pay for his services and has

not yet entered upon the performance of his duties as agent, is

he liable for failing to follow his principal's instructions ?

If the agency is one that is unremunerative to the agent, the

agent is not liable for damages resulting from failure to follow

his principal's instructions, if he has not yet entered upon his

duties. But even if the agent is to receive no pay, if he has

once entered into performance of his duties as agent, he will be

liable for all damages resulting from his failure to follow his

principal's instructions.

Instructions.

523. Will the agent be liable for failing to follow the in-

structions of his principal, when to do so would mean the doing

of an illegal or immoral act?

A failure to commit an immoral or illegal act is not such a

neglect of a principal's instructions as would result in a

breach of the contract of agency or permit the principal to hold

the agent for damages.

524. Where the agent's failure to follow instructions is due

to some emergency or necessity, will the agent be liable for such

failure ?

If the agent is prevented from following his principal's in-

structions by reason of some emergency or necessity, he will

not be liable unless the emergency or necessity was the result

of his own fault or negligence. If he used his best judgment

he will not be liable. But this does not justify the agent in

assuming unauthorized powers that are not absolutely neces-

sary to protect his principal.

525. How may the agent regulate his conduct in the ab-

sence of specific instructions?

When the principal fails to give specific instructions to his

agent, the agent is bound to follow the established usage or



COMMERCIAL LAW 137

custom of the particular line of business in which he is em-

ployed, but no usage or custom justifies him in disregarding or

violating specific instructions.

Skill and Diligence.

526. What amount of skill or diligence is the agent re-

quired to possess or exercise?

An agent is understood to contract for the possession and

exercise of ordinary skill and diligence, that is, for the skill

possessed ordinarily by persons of common capacity engaged in

that particular line of business and that he will exercise that

degree of diligence which persons of common prudence exercise

in their own business and he is liable to his principal for any

loss occasioned by his lack of ordinary skill or his failure to

exercise ordinary diligence.

527. Is it the agent's duty to insure the property of his

principal which he may have in his charge?

Ordinarily, an agent is under no obligation to insure the

property of his principal which may be in his care, but if he has

been instructed to insure, or has been in the habit of insuring

under similar circumstances, or if it is the established custom

and usage in such transactions to insure, he will be liable him-

self as an insurer, for any loss resulting from his failure to in-

sure, or from his imperfect execution of such insurance.

528. Is it the agent's duty to keep his principal regularly

informed of matters material to his interest?

An agent should keep his principal informed upon all mat-

ters material to the interests of his principal and the agent will

be liable for any loss sustained by his principal through his

failure to keep him regularly informed of his transactions.

529. In purely unremunerative agencies, what is the degree

of responsibility of the agent to his principal?
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An agent who acts without pay is held to a much lower de-

gree of responsibility than the agent for hire and will be re-

sponsible only for gross negligence or willful and malicious

fraud. But one who holds himself out as possessing peculiar

skill or knowledge in his business or profession is held to the

same degree of care and the same liability as an agent who is

paid even though he is to receive no compensation for his serv-

ices.

Agent as Trustee.

530. To what extent is an agent a trustee for his principal ?

The agent must exercise the utmost good faith and loyalty

toward his principal. He must not assume a position antago-

nistic to his principal, nor speculate in the subject of the agency,

nor employ his principal's property for his own use, nor act

both for his principal and for some other person whose inter-

ests are adverse to those of his principal.

531. May an agent authorized to sell for his principal, sell

to himself, or one authorized to buy, buy from himself?

Unless an agent acts with the full knowledge and consent

of his principal, he may neither sell his principal's property to

himself nor buy his principal's property from himself. Any

act of the agent which conflicts with the best interests of his

principal is in the nature of a breach of trust.

532. What is the agent's duty with regard to his principal's

property ?

An agent must not commingle his principal's property with

his own and if he allows it to be so commingled as to be

afterwards indistinguishable, the whole will belong to the prin-

cipal.

533. If the agent deposits his principal's funds in his own

name and they are lost by failure of the bank, upon whom does

the loss fall ?
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If the agent deposits his principal's money in his own name

and it is lost by the bank's failure, the agent is responsible for

the loss. To protect himself the agent should so distinguish his

principal's funds on the books of the bank that there will be no

question that it was the principal's money and not his own that

was lost.

534. Is an agent liable for interest on money in his hands

belonging to his principal ?

If an agent who has money of his principal in his hands, has

informed his principal of such fact and has been ready at all

times to turn the money over and make an accounting, he is not

liable for interest thereon, but if he has collected money and has

kept his principal in ignorance of such fact for a long time, the

principal may compel him to pay interest. And where the prin-

cipal has demanded an accounting and the agent has refused to

account, he is liable for interest. If the agent misappropriates

funds or uses them for his own purposes he is liable for inter-

est and if he receives interest upon the deposit or use of such

funds, the interest belongs to his principal. All profits made

with the principal's funds belong also to the principal.

535. A man having charge of his employer's bank account

forges a check for one thousand dollars and obtains money
thereon, March 1. He speculates and makes five hundred dol-

lars which he deposits in his employer's account on April 1.

How much does he owe his employer on May 1 ?

An agent who applies his principal's funds to his own use is

liable to his employer for all profits he may make with such

funds and for interest thereon. The agent in this case would

owe his employer on May 1 fifteen hundred dollars plus interest

thereon from March 1 to April 1.

C. P. A., 111. 1904.

Duty of Principal.

536. What is the duty of the principal to his agent ?
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A principal is bound to pay an agent for his services the

amount agreed upon or their reasonable value.

537. When one person asks another to act for him as

agent, and no remuneration is mentioned, what is the pre-

sumption ?

Where no remuneration is mentioned in the appointment of

an agent, the law will imply a promise to pay what the services

are reasonably worth. But where one acts as agent without

authority no such implication arises. Where a member of a

person's own household who is supported in such household,

acts for such person at his request, there is no implied promise

to pay him for such services, unless some express agreement to

pay can be proved.

538. When is an agent entitled to his compensation?

Unless there is some specific agreement therefor an agent

is entitled to his compensation only when his services have been

fully and faithfully performed, and then no matter whether his

principal has profited thereby or not.

539. What are the agent's rights of lien upon the prop-

erty of his principal?

An agent has a lien upon the property of his principal for all

necessary and proper expenditures and services, connected with

such property, and a sub-agent has a right of lien against the

principal's property when the sub-agent is employed under the

instructions or with the consent of the principal.

F. Relation of Principal and Third Parties.

540. What is meant by the term "third parties?"

Third parties are all those who enter into any transactions

with the original parties to a contract of agency and who are

neither principals nor agents in said contract.
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Liability of Principal.

541. Where the agent discloses his principal, and acts

within the scope of his authority, what is the principal's lia-

bility to third parties ?

Where the agent acts within the scope of his authority, and

his principal is known, the principal is responsible to third

parties for all of the contracts of the agent.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1901.

C. P. A., N. Y. 1899.

542. Where the agent is acting within the scope of his

authority, but does not disclose who his principal is, what are

the rights of third persons dealing with the agent?

Where an agent does not disclose his principal the third

party may hold the agent liable upon his contract, but if he

afterwards finds out who the principal is, he may if he chooses

give up his right to hold the agent and look to the principal, but

he cannot hold both the agent and principal liable. Such choice

upon the part of the third person is called an election.

543. What constitutes an election ?

Where one has the right to choose whether to hold the agent

or the principal liable, he may elect to do so expressly or an

election may be implied from his conduct, but if he does not

make his election within a reasonable time after he has dis-

covered the name of the principal, the principal is released from

liability.

544. A sells goods to B. He is unable to collect for them.

He discovers that B was acting for C. What rights, if any,

has A against C?

He may collect from C for the value of his goods if he can

prove that the agency existed at the time of sale. The general

rule is that where a contract is made by a duly authorized

agent, without disclosing his principal, and the other contract-

ing party afterwards discovers that the person with whom he
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dealt was not the principal, he may abandon his right to look

to the agent personally, and resort to the principal.

545. What exceptions are there to the rule that third

parties may hold the principal liable even where he is not dis-

closed ?

When an agent signs a contract under seal without dis-

closing his principal, only the agent can be held, though in some

states the principal may also be held if his interest in the con-

tract appears on its face, or he has accepted some benefit under

it and the contract is one which was not required to be under

seal.

If an agent signs a promissory note or bill of exchange

without disclosing his principal only the agent can be held.

546. What is the effect of an agent's representations or ad-

missions upon the liability of his principal ?

When an agent makes any representations or admissions

with reference to the subject matter of the agency, and upon

matters that are within the scope of his authority, such repre-

sentations and admissions are binding upon the principal to the

same extent as they would be if he had made them himself.

547. What is the effect of the payment of money or the de-

livery of goods to an agent ?

Money paid or goods delivered to a duly authorized agent

is equivalent to payment and delivery to the principal.

548. When notice must be given to a person, what is the

effect of notice given to his agent?

Notice given to an agent of any important fact connected

with the transaction in which he acts as agent and during such

periods as he is authorized to act is equivalent to notice given

to the principal, and notice to a sub-agent is the same as notice

to the agent, if the agent was authorized to appoint a sub-

agent.
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549. What is the principal's liability for torts committed

by his agent ?

A tort is an injury done by one person to another which

does not arise out of contract. A principal is liable for all

torts committed by an agent while engaged upon the principal's

business and acting within the scope of his authority. So the

principal will be liable for negligence, or fraud, or misrepre-

sentation made while acting as agent, and will also be respon-

sible for the torts of sub-agents provided he has authorized the

appointment of sub-agents.

Rights of Principal.

550. In the case of goods sold by an agent, what are the

rights of the principal in respect to payment by the purchaser?

The authority to sell goods does not include authority to

collect for them, unless expressly conferred or sanctioned by

usage and the principal can collect payment from the purchaser

even if he has paid to the agent, unless the receipt of such pay-

ment was within the scope of the agent's authority.

C. P. A., N. Y. 1897.

551. What remedy has a principal in case his agent pledges

goods belonging to him ?

Authority to sell goods does not carry with it authority to

pledge them and if an agent pledges the goods of his principal,

the principal may recover them back from the person to whom
they are pledged.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1906.

552. What remedy has a principal in case his agent pledges

negotiable paper belonging to him ?

An agent has no authority either to pledge, surrender or sell

negotiable paper belonging to his principal, and if notes are

pledged the principal may recover them back.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1906.
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G. Relation of Agents and Third Parties.

553. When, in general, is an agent who professes to act

as an agent for a disclosed principal, personally liable upon

contracts made with third persons?

One who professes to act as agent in the making of con-

tracts is personally liable on such contracts : when he pretends

to have authority to act as agent when in fact he has no au-

thority; when he really believes he has authority but in fact

has not; and when he has authority but acts in excess of that

authority.

Personal Liability.

554. If an agent who has no authority, but who really be-

lieves he has, discloses to third parties the facts upon which he

bases that belief, is he liable personally upon contracts made

with such third parties?

If an agent who believes he is duly authorized to act for his

principal informs parties with whom he deals on what grounds

he thinks he is authorized, thus permitting such parties to judge

for themselves whether he is really authorized, and they enter

into a contract with him, they do so at their own risk and the

agent is not personally liable.

555. Is an agent personally liable upon contracts made

with third parties for an incompetent or irresponsible prin-

cipal ?

If an agent acts for an incompetent principal such as an

infant or insane person who can't be sued, or for an irrespon-

sible principal such as an unincorporated club or society, he is

personally liable upon such contracts.

556. A sells goods to B, who claims to be acting as the

agent for C. A finds later that there is no such firm in exist-

ence as C. What is his remedy?

He may recover against B. Anyone making a contract as
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agent, but who has no principal in existence at the time, is per-

sonally liable upon the contract.

557. Where money is paid to an agent under mistake, can

it be recovered back from the agent?

If an agent receives money paid to him by mistake and pays

it over to his principal before he is notified of the mistake, he is

not liable. But if an agent before turning such money over

to his principal is notified that it was paid to him by mistake,

and nevertheless turns it over to his principal, he will be per-

sonally liable for such money if the principal does not re-

turn it.

Torts.

558. Is an agent personally liable for torts committed

while transacting his principal's business and acting within the

scope of his authority?

While an agent is not liable personally on contracts made

for his principal within the scope of his authority, he is per-

sonally liable for torts committed even though such torts were

authorized by his principal and were such that the principal

himself could be held liable for, provided that such torts are

not mere acts of omission on the agent's part. If an agent

fails to keep premises under his charge in good repair and

some one is injured, the principal and not the agent is liable,

but if an agent is guilty of fraud or misrepresentation he is

personally liable as well as his principal.

H. Termination of Agency.

559. How may an agency be terminated ?

An agency may be terminated

:

1. By an agreement between the principal and the agent.

2. By the revocation of the agent's authority by the prin-

cipal.

10
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3. By the abandonment of the agency by the agent.

4. By operation of law.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1906.

560. How may an agency be terminated by agreement?

The provisions for terminating the agency may be con-

tained in the original contract of agency or the principal and

agent may agree subsequently to put an end to the agency.

Revocation of Authority.

561. When may the authority of an agent be revoked?

When no definite term has been agreed upon, the principal

may revoke his authority at any time. And when the agree-

ment, even for a definite term is based upon a proviso that the

agent prove satisfactory to the principal, he may revoke when-

ever he may feel justified in doing so.

562. In what manner may an agency be revoked?

Revocation may be made in any manner which shows the

intention of the principal to withdraw his authority. It may

be express or may be implied from his conduct. And an au-

thority in writing may be revoked orally.

563. What effect has the revocation of an agent's au-

thority upon the authority of a sub-agent?

As soon as the agent's authority is revoked, the authority of

all sub-agents appointed by him is also revoked.

564. When does revocation become effective?

When the authority of an agent is revoked, it becomes ef-

fective as against the agent, as soon as he receives notice of it.

But as against other persons dealing with the agent, the revoca-

tion becomes operative only when such persons receive notice,

actual or constructive, of the revocation. Notice to the agent

is not notice to third persons, nor is notice to third persons, no-

tice to the agent.
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Renunciation by Agent.

565. May an agent renounce his authority?

An agent may renounce the authority conferred upon him

by his principal, if the agency is not for a definite term. But

if the agent contracts to act for a definite period, he may be

held liable for damages if he renounces the authority before he

has completed his contract.

Operation of Law.

566. How may an agency be terminated by operation of

law?

An agency is terminated by operation of law when the

principal dies, or becomes insane or goes into bankruptcy, or

when the agent dies or is prevented by "Act of God" such as

sickness or disability from continuing the agency, or there is a

state of war between the country of the agent and that of the

principal, or when the term of the agency expires.

567. What effect has the death of the principal upon the

agent's authority?

Unless the agent has an interest in the subject matter of the

agency, the death of the principal at once ends the agent's au-

thority and he can't hold the principal's estate to the contract

or bind the estate by his acts, unless authority is given to him

anew by the estate.

568. What effect has the insanity or the bankruptcy of a

principal upon the agent's authority?

Unless the agent has an interest in the subject matter of

the agency (called an authority coupled with an interest) the

agent's authority is terminated when the principal is adjudged

insane, or when the principal loses control of the subject mat-

ter of the agency through bankruptcy.

569. Where an agency is terminated by the death or in-
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sanity of the principal, to what extent is the agent entitled to

compensation ?

If death or insanity puts an end to the agency, the agent is

entitled only to such compensation as he has actually earned

before the death or insanity of his principal.

570. Of what effect upon the contract of agency is the

death of the agent?

The death of the agent terminates the contract of agency,

so that the authority of the sub-agents, and the authority of co-

agents, where the agency is joint, is ended.

571. Of what effect upon the contract of agency is the

sickness of the agent?

When the agent becomes sick or is disabled so that he can-

not fulfill his contract of agency, the contract is terminated and

the agent is entitled to compensation for such services as he has

actually performed less what damage his principal has suffered

by reason of his failure to keep his contract.

572. What is. the effect of war upon contracts of agency

between citizens of the countries which are at war?

War immediately terminates all contracts of agency be-

tween the citizens of the warring countries, except certain lim-

ited agencies for the protection and preservation of property.

573. What effect has the expiration of the term, when the

agency is for a definite term, or the accomplishment of the

purpose of the agency upon the agent's authority ?

Wr
here the agency is for a definite term, or when it is for the

accomplishment of a particular thing, the agent's authority is

terminated when the term ends, or the purpose of the agency

has been accomplished. The agent has no further authority

beyond that.
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I. Particular Kinds of Agents.

Factors.

574. What is a factor?

A factor is one who receives goods and sells them for a

commission, in other words, a commission merchant. The

term factor is the one used in law, but the latter term is more

commonly used in business.

C. P. A., N. Y. 1898.

575. How does the relation of a factor or commission mer-

chant to his principal differ from the relation generally of an

agent to his principal?

Factors are appointed as other agents are appointed and in

general have similar powers, but a factor or commission mer-

chant may sell goods in his own name without disclosing that

of his principal and may sue or be sued in his own name. A
commission merchant, by usage is not required to keep the

funds of his principal separate from his own.

576. What is the extent of a commission merchant's lien

upon the goods of his principal?

A commission merchant has a general lien upon all of the

goods of his principal in his possession to secure him for all

advancements made, or debts incurred by reason of his agency,

and to secure the payment of any balance of account that may

be due him from the principal.

Brokers.

577. What is a broker ?

A broker is one whose business it is to bring parties to-

gether in any transaction.

C. P. A., N. Y. 1898.

578. How does a broker differ from a factor or commission

merchant ?
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The business of a broker differs from that of a commission

merchant in that the broker does not ordinarily have the prop-

erty of his principal in his possession as does the commission

merchant.

C. P. A., N. Y. 1898.

579. What is the scope of a broker's authority?

The authority of a broker is much narrower than is or-

dinarily the authority of an agent. His authority is limited

by the particular duty he undertakes, by the instructions of

his principal and by the scope of that particular branch of the

brokerage business which he follows. He has no general au-

thority to make contracts for his principal beyond such limits.

580. To what extent has a broker a lien upon the property

of his principal ?

Brokers have no general lien upon the property of their

principals since property does not ordinarily come into their

possession, but where in special cases a broker has possession

of his principal's property, as in the case of an insurance

broker having possession of a policy, he can maintain a lien

upon it for the debt due him from the principal.

581. What are brokers' notes?

Brokers' notes are written memoranda of a sale issued to

the parties thereto by the broker. The note issued to the pur-

chaser is called the bought note, and the one issued to the

seller is called the sold note. These memoranda do not con-

stitute the contract but are merely evidences of it and are suf-

ficient memoranda in writing to satisfy the statute of frauds.

C. P. A., N. Y. 1898.

582. What is the legal relation between a broker and his

principal, where the broker is employed to purchase stock and

hold it for his principal on a deposit being made with him of a

part of the price?

This is the method followed in buying stocks upon margin.
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The stock belongs to the principal, but the broker has the right

to retain possession of it as security for the money advanced

and has a lien upon it. If the principal does not pay the

amount advanced or if by reason of the decline of the stock the

broker deems himself insecure he may foreclose his lien upon

the stock and sell it after giving notice of such sale to the prin-

cipal.

C. P. A., N. Y. 1901.

Auctioneers.

583. What is an auctioneer?

An auctioneer is one is employed to sell at public competi-

tive sale. He differs from a broker in that he is only author-

ized to sell and not to buy.

584. Whose agent is the auctioneer?

The auctioneer is primarily the agent of the seller, and is

the agent of the seller exclusively up to the time the sale is

made. After the property is knocked down to the highest bid-

der, the auctioneer becomes the agent of the bidder to the ex-

tent of setting down his bid for him in his book or by memor-
andum and such writing is sufficient to bind the bidder under

the statute of frauds.

585. Has an auctioneer the authority to give credit?

An auctioneer, unless authorized to do so by the seller, has

no authority to take anything but cash for goods sold, and if

he gives credit without authority, he will be liable to the seller

for any loss he sustains.

586. What is the auctioneer's right to compensation for

his services?

An auctioneer as any other agent is entitled to compensation

for his services, and if the compensation is not fixed by agree-

ment with the seller or by statute or by usage, he is entitled to

whatever amount his services are reasonably worth.
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Attorneys at Law.

587. What is an attorney at law?

An attorney at law is an officer of a court of justice who is

qualified to conduct litigation before such court.

588. What is the distinction between an attorney at law

and an attorney in fact ?

An attorney at law is one who by reason of his being qual-

ified to act in court can act for another person in litigation he

may have before such court. An attorney in fact is not an of-

ficer of the court nor competent to appear therein, by virtue

only of his being an attorney in fact, but derives his authority

wholly from a written instrument under seal executed by his

principal, called a power of attorney.

C. P. A., N. Y. 1898. C. P. A., Cal. 1907.

589. To what extent is an attorney the agent of his client ?

An attorney is the agent of his client in all matters con-

nected with the cause upon which he is retained, and may do all

things necessary to prosecute the suit of his client and to fur-

ther his interests, but he has no authority to waive or surrender

any of the substantial rights of his client, nor has he any au-

thority to bind his client by contracts not within the scope of

the particular cause for the conduct of which he has been re-

tained.



CHAPTER V.

PARTNERSHIP.

A. Definition and Classification.

590. What is a partnership?

Partnership is not easy to define and all of the law writers

admit the difficulty. Professor Mechem's definition is prob-

ably the best, and he defines partnership as a legal relation,

based upon express or implied contract of two or more compe-

tent persons to unite their property, labor, or skill in carrying

on some lawful business as principals for their joint profit.

C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

C. P. A., N. Y. 1897. C. P. A., Fla. 1907.

C. P. A., N. Y. 1907. C. P. A., Cal. 1908.

591. What distinction is there between the business view

of a partnership and the legal view ?

Business men are inclined to look upon a partnership as a

distinct legal entity apart from the members who compose it

and as resembling somewhat a corporation. But in 'aw a

partnership is not a distinct artificial person as is a corporation,

but the partners are considered as individuals acting in a joint

contractual capacity.

Kinds of Partners.

592. What is meant by a firm?

The union created by the partnership is called the firm. A
partnership is also sometimes called a co-partnership.

593. What is meant by a nominal partner?

A nominal partner is one who is apparently a partner, but

153
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who is not really one. He may have his name in the firm, but

exercise none of the rights of a partner.

C. P. A., N. Y. 1896. C. P. A., Cal. 1908.

594. What is an ostensible partner?

An ostensible partner is one who is really a partner and who

is held out generally as a partner. He shares in the profits and

losses and is generally known as a member of the firm.

595. What is a secret partner?

A secret partner is one who is active in the business but

who is not generally known as a partner.

596. What is a silent partner?

A silent partner is one who is neither active in the business

nor generally known as a partner. He is also called a dormant

partner.

C. P. A., N. Y. 1896. C. P. A., Cal. 1908.

597. What is an active partner?

An active partner is one who is active in the business of the

firm. He may be either an ostensible partner or a secret part-

ner.

598. What is a special partner?

A special partner is a member of a limited partnership who

is under no general liability for the firm's debts, but whose lia-

bility is limited to a fixed amount.
C. P. A., N. Y. 1896. C. P. A., Cal. 1908.

C. P. A., N. Y. 1897.

Classes of Partnership.

599. What are the two principal classes of partnerships?

The two principal classes of partnerships are general part-

nerships and special partnerships. In a general partnership,

the members of the firm associate together to carry on some

business and to do all things in common connected with that
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business. A special partnership is one which is formed for the

purpose of some particular act or transaction.

C. P. A., N. Y. 1897. C. P. A., Fla. 1907.

C. P. A., N. Y. 1907. C. P. A., Cal. 1908.

600. What is the distinction between partners and co-

owners ?

Co-owners are not agents for each other ; either may trans-

fer his interest so as to put his purchaser in his place, they do

not necessarily share in profits and losses, and their relation

may arise without there being an agreement.

C. P. A., N. Y. 1901.

B. The Essentials of Partnership.

601. What are the essential elements of a partnership?

To constitute a partnership, there must be

:

1. A legal relation between the parties arising out of a

contract.

2. The parties must be competent and the purpose of the

partnership lawful.

3. There must be a common ownership by the parties of

the capital and profits of the business.

C. P. A., N. Y. 1898. C. P. A., Wash. 1908.

C. P. A., N. Y. 1900.

(a) The Contract.

602. What is the necessity of a contract in the creation of

a partnership ?

A partnership is always the result of an agreement of the

parties. The agreement may be either express or implied, but

a partnership is never the result of a presumption of law,

though in some circumstances parties may be prevented or

estopped from denying that they are partners. The agreement

need not be in writing nor in any particular form, but it is es-

sential that an agreement must exist.

C. P. A., N. Y. 1898. C. P. A., Cal. 1907.

C. P. A., N. Y. 1903.
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603. Is a consideration necessary to the validity of a con-

tract of partnership?

A consideration is necessary to the validity of every simple

contract, but the mutual undertakings of the partners are suf-

ficient consideration each for the other.

C. P. A., N. Y. 1903.

604. Is a contract usurious if it specifies an agreement

among partners that one shall receive more than the statutory

rate of interest for additional capital contributed by him for

the firm's use ?

An excessive rate of interest charged to the firm by one of

its members is not usury, since the interest is paid by all the

members of the firm, including the partner to whom it is paid.

C. P. A., N. Y. 1903.

Articles of Co-partnership.

605. What are articles of co-partnership?

Where the partnership is created by written agreement,

such agreement is called the Articles of Co-partnership.

While it is not necessary that the agreement be in writing, it is

very desirable to have it reduced to writing so that the mutual

rights and obligations of the partners be clearly understood.

606. What generally should such articles contain?

The articles of co-partnership should contain all of the es-

sential facts relating to the relation established. They should

specify among other things the name of the firm, the purpose

of the partnership business, the place at which the business is

to be conducted, the period for which it is to continue, the

amount of capital stock, the proportion of capital contributed

by each partner, the ratio upon which the profits are to be di-

vided and losses apportioned, the respective duties of the part-

ners, the provisions under which the partnership may be dis-

solved, the method by which the capital and surplus is to be
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apportioned upon dissolution, and the disposition of the good-

will.

C. P. A., N. Y. 1901. C. P. A., N. Y. 1907.

607. How are the articles of co-partnership construed?

The rules relating- to the construction and interpretation of

contracts generally are applicable to partnership agreements as

well. In construing articles of co-partnership the courts will

be guided largely by the general intention and purpose of the

parties and will accept that construction which best tends to

promote the best interests of the business and the general pur-

pose of the agreement.

608. May the articles of co-partnership be modified or

enlarged or their provisions waived?

The articles of co-partnership may be modified, or enlarged

and any of their provisions may be waived by the consent of all

of the parties. Such consent need not be in writing, it may be

given orally, and it may also be implied from the conduct of the

partners.

609. Of what force are the articles of co-partnership after

the expiration of the term specified in such articles as the period

for which the firm is created ?

If the partnership continues after the term specified in the

articles without any new agreement, the provisions of the

articles govern the conduct of the business, to the same extent

as they did before the expiration of the term. The articles

continue in full force and effect.

610. Of what force are the articles of co-partnership after

the death of one of the firm ?

While the death of a member of the firm terminates the

partnership agreement, if the remaining partners continue the

partnership business, or if they admit a new member into the

firm, without any change in the agreement, the articles of co-
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partnership continue in full force and effect as though there

had been no change in the parties to the agreement.

b. Parties and Purpose.

611. Who may become partners?

In general, all persons who are competent to make contracts

may become partners. An infant may become a partner,

though he may rescind his contract of partnership at any time

prior to majority or ratification after majority. A corporation

may not ordinarily become a partner, though in some cases, it

is permitted to do so by its charter. A married woman could

not formerly become a partner, but this disability has been

almost entirely removed by statute, though in many states she

is still not permitted to become a partner of her husband.

612. In what states may a married woman not enter into

co-partnership with her husband?

In the following states a married woman is not permitted

to be a partner of her husband : Arkansas, Washington, Wis-

consin, Michigan, Massachusetts, Ohio, Indiana, West Vir-

ginia and Maryland.

613. Can a corporation become a member of a partnership

firm?

A a general rule a corporation cannot become a partner

either with a natural person or with another corporation. Such

an act would be ultra vires or not within the purposes for which

the corporation is formed. However, in some states the right

to enter into a partnership is expressly granted to the corpora-

tion by its charter and often in the ordinary course of business

corporations do make contracts which in fact make them for

the life of the contract members of a partnership.

611. How many persons may become partners?

There must be two persons to every partnership and there
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may be any number more than two, providing a limit to the

number of persons forming a partnership is not prescribed by

statute.

615. For what kinds of business only may a partnership

be organized ?

The business of a partnership must be a lawful business.

Like all other contracts, a contract of partnership will not be

enforced, if the business contemplated by it is prohibited by

law, immoral or opposed to public policy.

(c) The Partnership Capital.

616. What is meant by the capital of a partnership?

The capital of a partnership is the total of money or prop-

erty contributed by the members of the firm for the purpose of

carrying on the partnership business.

C. P. A., N. Y. 1902.

617. What is the distinction between partnership capital

and partnership property ?

Partnership property is all of the property belonging to the

firm and may be more or less in amount than the partnership

capital, depending upon whether the partnership business has

resulted in a decrease of the original capital or in an increase

thereof. The capital is the fixed amount originally contributed

by the members of the firm.

C. P. A., N. Y. 1902.

618. What may be contributed to the partnership as cap-

ital?

Anything that the partners agree upon as having a value to

the firm may be contributed as capital to the partnership. It

may be money or property, or may be merely a good-will or a

valuable lease.

619. Must the contribution to the capital by each of sev-

eral partners be equal?
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The contributions to the capital of a partnership need not

be equal on the part of all of the partners. One partner may

contribute less than another, or he may contribute nothing at

all. Contribution to the firm's capital is not necessary to con-

stitute one a partner.

620. What becomes of the capital of a partnership upon

dissolution of the firm ?

Unless required to pay debts, and unless the articles of co-

partnership provide for its distribution, the capital of a partner-

ship upon dissolution is given back to the individual members

of the firm, in proportion to the amount each contributed be-

fore any profits are divided, and a partner contributing nothing

to the capital is entitled to no part of it upon its distribution.

621. How is distribution of the capital made when there

has been a loss ?

When the partnership business has been conducted at

a loss, such loss is apportioned to the partners in proportion to

their individual contributions to the capital, before -it is di-

vided.

622. In the absence of evidence as to the amount each part-

ner contributed, what is presumed to be each member's share

of the firm's capital ?

When there is no record or other evidence of the respective

amounts which the members of a firm contributed to its cap-

ital, it is presumed that each member of a partnership con-

tributed an equal amount to its capital.

623. If A contributes one-third and B two-thirds of the

capital of a partnership and nothing is said as to how the

profits shall be divided, what proportion should go to each ?

Where the agreement is silent as to division of profits, they

are divided equally regardless of what the amount of each con-

tribution to the capital may be.

C. P. A., N. Y. 1901. C. P. A., N. Y. 1902.
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624. Is a partner entitled to interest upon his contribution

to the capital of the firm?

A partner is entitled to no interest upon his contribution

to the firm's capital unless there has been an agreement that he

shall receive such interest. But where a partner has failed or

delayed in putting in his agreed share of the capital, it is com-

petent to charge him with interest upon such amount.

(d) Some Tests of Partnership.

625. What is the real test of the existence of a partner-

ship?

The real test of the existence of a partnership is the in-

tention of the parties as determined from the agreement and

the surrounding facts and circumstances.

626. Of what effect is the sharing of profits and losses in

determining whether or not a partnership exists ?

It is frequently considered that an agreement to share

profits and losses is a conclusive test of partnership, but this is

not always true. Such an agreement, however, is very strong

evidence of the existence of a partnership.

C. P. A., N. Y. 1898. C. P. A., Wash. 1908.

627. What is meant by a common ownership of the

profits ?

The partnership agreement must contemplate a common
ownership of the profits. A mere sharing of the profits with-

out co-ownership of the business does not constitute a partner-

ship. An employee who is paid a certain percentage of the

profits in lieu of salary does not thereby become a partner. A
share of the profits in lieu of interest does not make the lender

a partner, though the loan must be a bona fide loan and not

merely a cover to escape liability for partnership debts.

C. P. A., N. Y. 1902.

628. Is contribution to the capital stock necessary to con-

stitute one a partner?

11
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Partnerships are frequently formed where one partner fur-

nishes the entire capital and the other partner the services or

experience. Common ownership of the profits and not a com-

mon contribution to the capital stock is the test of partnership.

629. If a man is in the employ of a firm and receives no

salary but shares in the profits and losses, is he a partner ?

Sharing in both the profits and losses of a business does not

necessarily constitute one a partner. There must be in addi-

tion evidence of an intention that the person who shares in

such profits and losses is also one of the principal proprietors of

the business, and this intention is gathered from the agreement

between the parties and the surrounding facts and circum-

stances.

C. P. A., N. Y. 1898.

C. Partnership Property.

630. To whom does property bought with partnership

funds belong?

All property purchased with partnership funds belongs to

the firm, no matter in whose name the title to such property

may have been taken.

631. What is the extent of a partner's interest in the prop-

erty of the firm ?

The interest of any one partner in the firm property is an

undivided share of the surplus which is left after the payment

of the partnership debts. This share in the surplus is de-

termined first by apportioning to each partner his contribution

to the original capital, or in the absence of evidence of the

proportion contributed an equal amount of the original capital

and then distributing the profits in the proportions provided

for by the articles, or if the articles are silent as to such propor-

tion, in equal shares among all of the partners.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1902.

632. Can a partner's interest in the firm property be

reached to satisfy creditors of the individual partner?
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A partner's interest in the partnership business can be

reached by his individual creditors, but they can only levy upon

his individual interest in that part of the partnership assets

which shall be left after the firm's debts are paid. They cannot

levy upon any specific part of the partnership property and

apply it to the satisfaction of his debts.

633. Can a partner sell his interest in the firm ?

A partner may sell his interest in the firm but the pur-

chaser does not thereby become a member of the firm, unless

the remaining1 partners consent thereto, or unless such a pro-

ceeding was a part of the agreement entered into between the

original partners.

C. P. A., N. Y. 1900. C. P. A., 111. 1904.

634. In case of the death of one of the partners, in whom
does the title to partnership property vest ?

When a partner dies, the title to all personal property held

by the partnership vests in the surviving partner, or partners,

subject to a trust, that an accounting will be made to the de-

ceased partner's estate of such share as he would have been

entitled to. If the deceased partner held title to any of the

firm's real estate, such title vests in his heirs subject to a trust

in favor of the creditors of the firm and the surviving partners.

C. P. A., N. Y. 1903.

Partnership Real Estate.

635. May a partnership, as such, hold real estate?

A partnership not being a natural person nor a separate

legal entity as is a corporation, may not hold real estate as a

partnership. Where property is deeded to a partnership under

its firm name, and such firm name contains the names of one

or more individuals, the title is in the name of such individuals

and is held by them in trust for the firm. If property is deeded

to a partnership whose name is a fictitious one, such as "The

Excelsior Grocery Company," and does not contain the name
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of any individual, the legal title remains with the vendor, who

holds the title in trust for the partnership.

636. Where a partnership purchases real estate, how

should title be taken ?

In purchasing real estate the proper way for a partnership

to take the title is either in the individual names of all the

partners jointly, or in the name of one of the partners as trustee

for all of the partners, expressing in the conveyance the fact

of the trust, and the names of those for whom the member takes

title as trustee.

637. Where partnership property is taken in the name of

one of the partners without the trust appearing upon the face

of the instrument of conveyance, what is the effect of a sale of

it to an innocent purchaser without notice?

Where partnership property is held in the name of one of

the partners and is by him transferred to a third person, who

has no notice either actual or constructive that the property is

partnership property and is merely held in trust for the firm,

the purchaser will get a good title to the property, discharged

from any trust in favor of the firm.

Firm Name.

638. Is the firm name of a partnership, property?

To a certain extent a firm name is considered as property.

It may be sold or assigned and will be protected by the law.

One firm cannot use the same name as another firm, though a

person may use his own name, if he has not contracted not to

do so, and does not use it so as to defraud or deceive, even if it

was contained in the firm name of a prior partnership.

639. Must a partnership have a firm name?

It is aot necessary for a partnership to adopt a firm name,

but it is usual and very convenient to do so. A firm name may
be determined upon by agreement, or may be acquired by usage,
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and a firm name once adopted may be changed either by agree-

ment or usage.

640. What may a partnership do under its firm name?

A partnership may enter into all simple contracts under its

firm name, but it cannot execute instruments under seal, nor

sue or be sued by its firm name.

641. Who is entitled to the use of the firm name after the

dissolution of the partnership?

If the name is a fictitious name, either party, in the absence

of any agreement with respect thereto, may use the firm name

after dissolution, but if the name is not fictitious and contains

the names of the partners, neither partner would have the right

to use the name of the firm in such a way as to lead the public

to believe that the original firm still continued.

642. If the firm is dissolved by the death of one of the

partners, who is entitled to the firm name?

When one of the partners dies, some courts have held that

the firm name belongs to the surviving partners, but others have

held that it is an asset of the partnership and should be treated

just as other assets are.

C. P. A., N. Y. 1903.

Good-Will.

643. Upon dissolution of the co-partnership, what becomes

of the good-will of the business?

The good-will of a partnership is an asset of the firm, and

in the absence of agreement is treated just as any other asset

upon the dissolution of the firm.

644. What are the rights of a partner with respect to the

distribution of partnership property?

A partner has a right to insist upon the application of part-

nership property to the payment of the partnership debts.

645. To what extent has an individual partner a lien upon

the firm property?
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An individual partner has a general lien upon all of the

partnership property to secure first the payment of the partner-

ship debts, so as to extinguish his own liability, and second, to

secure the application to the individual partners of their share

in the surplus of the partnership property after the debts are

paid.

D. Relation of Partners to Each Other.

646. What is the character of the relation existing between

partners ?

Partners occupy a fiduciary or trust relationship to each

other and each partner must exercise the same fairness and

good faith toward a co-partner as a trustee must toward the

persons for whom he acts as trustee. A partner must not ob-

tain private benefits from firm transactions without the consent

of his co-partners. He cannot buy up claims against his firm,

and such purchase would be equivalent to payment of the claim

by the firm. He cannot acquire an adverse title or interest in

firm property. If he accepts commissions for influencing firm

transactions, the commissions belong to the firm, and profits

made with the use of firm moneys are the property of the firm.

C. P. A., N. Y. 1896. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1*97. C. P. A., 111. 1904.

C. P. A., N. Y. 1900. C. P. A., 111. 1908.

647. Smith and Jones are partners in the firm of "Smith

and Jones." They hold a lease upon their store which expires

May 1. Upon April 1 Smith secretly gets the landlord to give

a lease to him personally for five years and then offers to rent

the property to the firm at an advance of twenty-five dollars per

month. What remedy has Jones?

Such a transaction upon the part of Smith is a breach of the

trust relation existing between the partners, and the lease would

be considered as the property of the firm and not as Smith's

individual asset. Jones could compel its assignment to the

firm, or hold Smith for damages upon dissolution of the firm

and accounting.

C. P. A., 111. 1908.
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648. What is the duty of each partner with respect to the

articles of co-partnership ?

Each partner should conform in all respects to the articles

of co-partnership. For his failure to do so, the remaining

partners have a right of action against him for any damages

they may sustain by. his breach.

Powers of Partners.

649. What right has one partner to bind the firm ?

Each partner is the general agent of the partnership and can

bind the firm as to all matters within the scope of the business

of the co-partnership. And third persons are safe in dealing

with any one of the partners in assuming he has the authority

to bind the firm, in the absence of any notice to the contrary.

What is meant by the scope of the partnership business, de-

pends upon the facts and circumstances incident to each par-

ticular business.

C. P. A., N. Y. 1897. C. P. A., 111. 1904.

650. Can one partner bind the firm by executing or indors-

ing commercial paper ?

If one partner executes or indorses a promissory note or

bill of exchange, it binds the firm, if the paper was made or in-

dorsed for partnership purposes. If the paper is not for part-

nership purposes, it becomes the individual obligation of the

signing or indorsing partner as against everybody but a bona

fide holder. If it gets into the hands of an innocent pur-

chaser, he can hold the firm.

651. Can one partner execute for the firm an instrument

under seal ?

One partner cannot on behalf of the firm execute an instru-

ment under seal, such as a deed, mortgage, or bond, and bind

the firm, unless he has been authorized to do so, or his act has

been ratified by his co-partners. Tf a partner does execute a

sealed instrument without authority, it becomes his individual
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obligation. But authority may be given to one partner by his

co-partners orally, to execute sealed instruments. Neither the

authority nor the ratification need be in writing.

652. May one partner bind the firm by an assignment for

the benefit of creditors ?

One partner may not, unless he is authorized by his co-

partners or his act is afterwards ratified, make a general as-

signment for the benefit of creditors. If, however, his co-

partners have absconded and can't be 'found, he may bind them

by such an assignment.
C. P. A., N. Y. 1897. C. P. A., N. Y. 1902.

653. May one partner mortgage or pledge the partnership

property ?

A partner may bind the firm by mortgaging or pledging all

of the property of the firm kept for sale, to secure the payment

of the partnership debts, but he has no authority to mortgage

or pledge the partnership property which is not kept for sale,

but which is necessary for the continuance of the business, un-

less his co-partners have absconded.

654. May one partner bind the firm by the sale of the

partnership property?

One partner may bind the firm by the sale of all of the

firm's property which is intended for sale, but not by the sale

of that which is necessary for the continuance of the business.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1906.

655. What is the effect of notice given to one partner ?

Where notice is required to be given to a firm, notice to one

of the partners is equivalent to notice to all of the partners.

656. May one partner make collections of moneys due the

firm?

One partner may collect moneys due to the firm, but has

no authority to set off his individual debts against the firm's ac-

counts unless authorized to do so.
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657. May one partner borrow money on behalf of the

firm?

A partner has implied authority to borrow money for the

firm for partnership purposes.

658. May one partner buy goods for the firm and bind the

firm upon the contract of purchase?

Each partner has implied authority to buy goods for part-

nership purposes and bind the firm by contract for such pur-

pose.

659. May one partner bind the firm by a contract of

guaranty or suretyship ?

One partner may bind the firm as a guarantor or surety if

it is done for partnership purposes and within the scope of the

partnership business, but without the consent of the other part-

ners, he cannot bind the firm as surety or guarantor of his own

individual indebtedness or of that of a third party. Nor can he

bind the firm as accommodation indorser without the consent of

his co-partners.

660. May one partner bind the firm by warranties?

A partner in selling goods may bind the firm by the usual

warranties of title to and quality of the goods sold.

661. May one partner bind the firm by the appointment of

agents ?

One partner may employ such clerks and appoint such

agents as are necessary for the partnership business and bind

the firm in doing so.

Rights of Partners.

662. What are the rights of the individual partner with

respect to the partnership accounts?

Each partner has a right to have all of the transactions of

the firm kept accurately and to have access to all books of ac-

count at all times.
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663. Where should the partnership books be kept ?

All partnership books of account should be kept at the

principal office of the firm. No member of the firm has a right

to keep the firm's books at his individual residence or place of

business unless there has been an agreement to that effect.

664. Can a partner recover from the firm for services ren-

dered to it?

Each partner is presumed to use his best efforts to further

the firm's business and cannot recover for services rendered

unless there has been an agreement that he shall be compen-

sated therefor. He must be satisfied with his share of the

profits, though the partners may, of course, agree upon certain

compensation for certain services.

Rights of Majority.

665. When a partnership consists of more than two mem-

bers, how are partnership matters determined?

When there are more than two members in a firm, partner-

ship matters are determined by the will of the majority, pro-

vided the acts contemplated are within the scope of the partner-

ship business. But the majority have no power to involve the

firm in matters not within the scope of the business contem-

plated by the partnership agreement, nor can a majority change

the terms of such agreement. The consent of all the partners is

necessary to alter the scope of the partnership business or to

modify the articles.

666. How and when may partnership profits be divided?

In the absence of any agreement relating to the time or

manner of dividing partnership profits, the majority of the part-

ners may determine such time and method.

667. Can the majority of a firm expel a member from the

partnership ?

A partner may not be expelled from a firm even by a ma-
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jority of its members, unless such expulsion is provided for in

the articles of co-partnership.

Mutual Agency.

668. What is the relation of each partner to the firm in

dealings with third persons?

As regards persons dealing with the firm, each partner is

the general agent of the firm and can bind the firm in all mat-

ters within the scope of the partnership business.

669. In taking the accounts of the firm, what principles

determine whether a given expense or loss is to be placed to

the debit of the firm or to the debit of one or more of the part-

ners separately?

When the partnership suffers a loss through the negligence

of a partner, or through some fraud on his part, or through

lack of ordinary skill and diligence, such loss is properly

charged to such partner and not to the firm.

C. P. A., N. Y. 1899.

Suits as Between Partners.

670. Can a partner bring a suit against the firm of which

he is a member or the firm bring suit against one of its mem-
bers for the collection of a debt?

A partner cannot sue his firm at law for the collection of

a debt, because he would have to make himself a defendant in

the same action. For the same reason the firm cannot sue an

individual member, nor can one partner sue another upon any

claim arising out of partnership transactions. The proper rem-

edy is to go into a court of equity, ask for a dissolution and an

accounting.

C. P. A., N. Y. 1898.

671. One partner of a firm, who is responsible financially,

is in debt to the firm beyond his right to draw money ; how can

said indebtedness be collected without dividing- the firm?
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Where a firm has a claim against one of its members^ It

can be collected by assigning the claim to a third person in

those states where an assignee may sue in his own name.
C. P. A., N. Y. 1898.

672. How may one partner collect a debt due him by an-

other partner with dissolving the partnership?

A partner can assign his claim against another partner, and

the assignee may sue for collection in those states which permit

an assignee to bring suit in his own name.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1901.

E. Relation of Partners to Third Persons.

673. What is the extent of the individual partner's lia-

bility for the debts of the firm ?

Each partner is liable for all of the debts of the firm, but

the firm's capital must first be exhausted before any partner can

be called upon to contribute to the payment of its debts.

674. What are the rights of one member of a partnership

who has been compelled to pay the firm's debts, against his co-

partners ?

A partner who has been called upon to pay the firm's debts

can compel his co-partners to contribute in proportion to their

share in the property of the firm. But the extent of such con-

tribution may be further limited by the provisions of the part-

nership agreement.

675. May one be liable as a partner, when no partnership

exists ?

When a person holds himself out as a partner of another, or

allows himself to be held out as a partner without contradicting

it, he will be estopped from denying that he was a partner, just

as a person is estopped from denying that another is his agent

under like circumstances. But the party seeking to hold such

person liable as a partner must have relied upon his representa-

tions or acquiescence and must have been misled by it to his
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damage. Estoppel by silence frequently occurs when a mem-

ber retires from a firm and fails to give notice of such retire-

ment, permitting the business to continue under the old name.

676. What are the relative liabilities of a new partner and

a retiring partner ?

A new partner is liable for only those debts of the firm

which were contracted after his becoming a member of the

firm, though he may by agreement render himself liable for the

firm's previous obligations. A retiring partner is liable for all

debts of the firm contracted while he was a member, and for all

debts contracted after his retirement, with persons who have

previously dealt with the firm and have not had actual notice

of his retirement, and with all new creditors who have not had

either actual or constructive notice of his retirement.

C. P. A., N. Y. 1896.

677. Is a new partner necessarily liable to creditors of the

old firm by any contract he may make with the members of the

old firm to assume the old deb'ts and be liable for them the same

as the other members ?

The creditors of a firm are not bound by any agreement be-

tween a firm and a new partner so as to relieve the retiring

partner from liability, nor is the new partner liable to the cred-

itors unless he has agreed in writing to be liable and the cred-

itors accept the agreement. There is no privity of contract be-

tween the creditors and a new partner unless they accept him as

a debtor, and an agreement to pay another's debts must be in

writing under the statute of frauds.

C. P. A., N. Y. 1901.

678. Is an innocent partner liable for the fraud of his co-

partner ?

Upon the theory of mutual agency, a partnership firm is

liable civilly for all frauds or breaches of trust committed by

any member, acting in the ordinary course of the business of

the firm. The extent of the firm's liability is the same as that
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of the member committing them. The liability is based upon

the theory that since a partner shares in the profits of all acts

done wrongfully upon behalf of the firm, he must also share

the liability for them. He is principal for all acts done by his

co-partners as agents. However, if the act done is not within

the scope of the parnership business, the innocent co-partner

is not liable, as for instance in the case of malicious prosecution

by one partner of a person for stealing partnership property, or

the suing out of an attachment by one partner maliciously and

without probable cause.

C. P. A., 111. 1904.

F. Termination of Partnership,

(a) Method of Dissolution.

679. Under what circumstances is a partnership dissolved

or terminated ?

A partnership may be dissolved either by the act of the

parties themselves or by operation of law.

C. P. A., N. Y. 1898.

Act of Parties.

680. When is a partnership dissolved by the act of the

parties themselves?

A partnership may be dissolved by the parties themselves

when its dissolution is provided for in the agreement itself or

a dissolution results from some subsequent agreement or act

of the parties.

C. P. A., N. Y. 1898.

681. When a partnership is created for a definite term, or

for the accomplishment of a particular object, when is it ter-

minated?

When the original agreement fixed the term of the partner-

ship existence, or when the partnership was created for the ac-

complishment of a particular purpose, the firm is dissolved

when the term expires or the purpose is accomplished.

C. P. A., N. Y. 1898.
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682. Under what circumstances may a partnership be dis-

solved by the subsequent act of the parties ?

A partnership may be dissolved either by a mutual agree-

ment between all of the parties or one partner alone may dis-

solve the firm. According to the best authority there can be

no such thing as an indissoluble partnership and any member

of the firm can break it up when he chooses, either by selling

his interest, or by publishing his withdrawal from the firm or

in any other manner. If the partnership is for no fixed period

or a partnership at will, such partner will be under no lia-

bility for dissolving the firm, but if the partnership is organ-

ized for a fixed period, a member who dissolves the firm will

be liable to all of the other members for any damage they may
suffer by reason of the dissolution.

C. P. A., N. Y. 1898.

Operation of Law.

683. Under what circumstances will a partnership be dis-

solved by operation of law ?

A partnership will be dissolved by operation of law

:

1. When there are grounds for the court's decreeing a dis-

solution.

2. When certain events occur which in the eyes of the law

operate to terminate the partnership agreement.

C. P. A., N. Y. 1898.

By Court Decree.

684. For what causes will the courts generally decree a

dissolution of a co-partnership ?

When a person has been induced to enter into a partnership

agreement through fraud or misrepresentation, the courts will

sometimes declare the agreement wholly void from the begin-

ning and permit a recovery of the amount contributed to the

capital with interest and a release from all liability for debts of

the firm. Where there are no reasons for declaring the agree-
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ment void from the beginning, the courts will decree a dissolu-

tion under the following circumstances :

1. When there has been misconduct on the part of one or

more of the partners.

2. When there is continuous quarreling and hostility be-

tween the partners.

3. When one or more of the partners is guilty of fraud.

4. When the success of the business is impossible.

5. When one of the partners becomes insane or in-

capacitated.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1899.

685. What degree of misconduct (1) will warrant a court

in decreeing a dissolution of a co-partnership ?

The misconduct of a partner to warrant a dissolution must

be such as to interfere with the successful carrying on of the

business and it must not be the misconduct of the partner seek-

ing a dissolution. Abandonment of the business, excluding

other partners from participation in its management and dis-

honesty are illustrations of the degree of misconduct which will

justify a court in dissolving the partnership.

686. Under what circumstances (2) will quarreling and

hostility among the partners justify a dissolution?

Mere disagreements among partners will not warrant a dis-

solution of the firm, but where dissension among the partners

is so great and so continuous as to endanger the prosperity of

the firm, and destroy the mutual confidence and trust which

partners must repose in one another, the courts will sometimes

decree a dissolution of the partnership.

C. P. A., N. Y. 1898.

687. What is the effect of (3) fraud upon the rights of a

partner to seek a dissolution ?

If one of the members of a firm is guilty of fraud or de-

ception, his co-partners may obtain a dissolution of the firm by

application to the courts.
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688. When will the courts decree a dissolution (4) be-

cause of the failure of the partnership business to succeed ?

Mere temporary losses or temporary failure to accomplish

the purposes of the partnership business will not justify a dis-

solution but when it is apparent that the business cannot pos-

sibly be conducted with profit, or that the objects of the part-

nership are unattainable, and that the interests of the partners

demand that the partnership be terminated, the courts will de-

cree a dissolution.

689. To what extent (5) will insanity or physical inca-

pacity justify a dissolution of the co-partnership?

If one partner becomes insane, or sick or disabled to such

an extent as will permanently prevent his performing the

duties that devolve upon him under the partnership agreement,

the courts will be justified in dissolving the firm.

Without Court Decree.

690. Under what circumstances is a partnership dissolved

by operation of law, without the necessity of action by the

courts ?

A partnership is dissolved by operation of law without the

necessity of judicial determination under the following circum-

stances :

1. When one of the partners dies.

2. When the firm or one of its members becomes bankrupt,

or there is a voluntary assignment for the benefit of creditors.

3. When a female partner marries a male partner in those

states where a woman cannot be a partner of her husband.

4. When the partnership property is sold or destroyed.

5. When the countries wherein different partners live are

at war.

C. P. A., Cal. 1907.

691. What is the process for dissolving a partnership?

When a partnership is dissolved by mutual agreement the

12
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partners themselves may determine how it is to be done.

Where one party alone wishes to dissolve a partnership, he be-

gins proceedings in a court of equity and asks for a receiver to

be appointed by the court to wind up the business of the firm.

C. P. A., N. Y. 1897. C. P. A., Cal. 1907.

Powers after Dissolution.

692. When a partnership is dissolved, what powers, if any,

remain with the members of the partnership?

Upon the dissolution of a partnership, the powers of the

members of the firm to make new contracts or incur new obli-

gations ceases, but they are still vested with authority to do all

things necessary to wind up the business. They may collect

moneys owing to the firm, pay its debts, bring and defend suits,

complete unfulfilled contracts, make compromises, sell prop-

erty, and do all things necessary to close up the partnership

business.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1901.

C. P. A., N. Y. 1899.

G93. What is a liquidating partner?

Upon dissolution the members of the firm may appoint one

of their number to wind up the firm's business. Such partner

is called the liquidating partner.

G94. When a partnership is dissolved by the death of one

of its members, what powers remain in the surviving partners ?

Upon the death of a partner, the title to all partnership

property except real estate is in the surviving partners. They

have the authority to do all things necessary to wind up the

business, but may incur no new obligations. They cannot con-

tinue the business unless authorized by the will of the deceased

partner or consented to by his estate.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1908.

C. P. A., N. Y. 1903.
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Deceased Partner's Estate.

695. Is the estate of a deceased partner liable for the debts

of the firm?

The estate cannot be made a party to suits against the firm,

but surviving partners who are compelled to pay the firm's

debts may compel contribution by the estate, and in some states

the creditors may proceed directly against the estate.

C. P. A., N. Y. 1901.

696. Has an executor by virtue of his office a right to ex-

amine the books of a partnership in order to ascertain his testa-

tor's rights therein ?

An executor of a deceased partner has no right to examine

the partnership books. If he is dissatisfied with the informa-

tion given him by the surviving partners, he may go into a

court of equity and ask for an accounting.

C. P. A., N. Y. 1902.

697. Within what period can an executor compel surviv-

ing partners to pay the interest of his testator ?

The surviving partners are required to wind up the partner-

ship business within a reasonable time. As to what constitutes

a reasonable time depends upon the nature of the business and

the facts of the particular case.

C. P. A., N. Y. 1902.

698. A and B are partners. Can B upon the death of A
sell the firm property and give good title thereto?

Upon the death of a partner the firm is dissolved and the

legal title to all personal property and the equitable title to all

real estate vests in the surviving partners. A can sell the

firm's personal property and all the firm's real estate which was

in his own name or in the names of A and B jointly, so as to

give good title to the purchaser. He cannot transfer the legal

title to real estate which was in B's name alone. The title to

such real estate would vest in B's heirs.

C. P. A., N. Y. 1900.
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699. After the dissolution of the firm of A and B, B con-

veys by indorsement to C a note held by the firm. What right

has C against the firm ?

After dissolution a partner has no authority to bind the firm

as indorser upon a promissory note without the consent of all

of its members. C could not hold the firm liable upon the in-

dorsement, though he could hold A individually liable.

C. P. A., N. Y. 1902.

700. What is the legal effect of the admission of a new

member into a co-partnership ?

The admission of a new partner dissolves the old firm and

establishes a new one, though as a matter of practice and book-

keeping the old firm continues as though there had been no

change.
C. P. A., N. Y. 1900. C. P. A., N. Y. 1901.

(b) Notice of Dissolution.

701. When is notice of dissolution of a partnership neces-

sary?

Notice of the dissolution of a partnership is always neces-

sary when the partnership has been dissolved by the agreements

or the acts of the parties themselves. When a partnership is

terminated by operation of law, the court decree or the events

that operate as a dissolution are sufficient to notify the public

of the termination of the partnership relation.

702. Why is notice of dissolution necessary?

Notice to persons dealing with the firm or who may deal

with the firm is necessary if the former partners would avoid

further liability for each other's acts under the rule of mutual

agency between partners.

C. P. A., N. Y. 1899. C. P. A., N. Y. 1906.

703. To whom should notice be given ?

Notice of dissolution must be given to all persons who have

dealt with the firm as a partnership and also to the public gen-

erally.
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704. How should notice of dissolution be given?

Notice to those persons who have dealt with the firm as a

partnership must be given to them directly. The usual method

followed is to notify them in person or by letter or circular ad-

dressed to each of them. Notice to the public is sufficient if a

notice of dissolution is published for a reasonable period in a

newspaper of general circulation at the place where the partner-

ship business was conducted.

705. Who should give notice of dissolution?

When the partnership is terminated by mutual agreement,

each of the partners should give notice, and where only one of

the partners retires, it is to his interest to give notice of dissolu-

tion. A dormant or secret partner need not give notice of dis-

solution except to those who actually knew of his relation to the

firm as a partner.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1899.

(c) Distribution and Application of Assets.

706. In what order are partnership assets distributed

when divided by the court?

When the courts wind up a partnership and distribute its

assets, they will apply them first to the payment of the part-

nership debts, as creditors of the firm have priority over credit-

ors of the individual partners. If the firm assets are not suf-

ficient to satisfy the firm's debts, the creditors of the firm will

then share equally with the individual partner's creditors in

the assets of such individual partners.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1901.

707. When does a final accounting become necessary in

a co-partnership?

When a firm is dissolved either by mutual agreement or by

operation of law, an accounting must be had in order to de-
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termine the interests of the individual partners in the assets

of the firm.

708. What is the order of distribution when a partner-

ship is wound up, and a final accounting made?

Upon a final accounting between the members of a firm, the

assets of the partnership are applied first to the payment of

debts due to persons not members of the firm, second to the

payment to each partner of debts due him in the form of loans,

salary or advances to the firm, third to the payment to each

partner of his contribution to the original capital of the firm,

and lastly to the payment to each partner of his share in the

profits and surplus of the firm.

709. May a partnership pay the debts of an individual

partner with partnership money?

The partnership may deal with its money or property just

as an individual may, and may apply it to the payment of the

debts of a member of the firm. But some authorities hold that

if the firm is insolvent, such use of firm money or property is

in defraud of creditors and is not permitted.

710. Allen Brothers, being creditors of Smith, who is a

partner in a grocery firm, recover judgment for $25.00 against

Smith and through the sheriff seize the entire firm assets of

$25,000.00. After the seizure, but before the sale takes place,

a firm creditor named Thomas levies on the same property on

a judgment of $5,000.00 against the firm. Assuming that the

property is sold, which judgment must be paid first and why?

The creditors of a partnership have priority upon the assets

of the firm over the creditors of the individual partner. The

judgment of Thomas must be paid before Allen Brothers can

collect theirs.

C. P. A., Mich. 1908.

G. Special Kinds of Partnerships.

711. What is a limited partnership?
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A limited partnership is a partnership in which the lia-

bility of some of the partners is limited to a fixed amount, while

that of the others remains the same as in an ordinary partner-

ship. Limited partnerships are created by statute and the

terms under which they are created and do business are defined

by the statutes of the state where they are permitted to exist.

A limited partnership must not be confounded with a joint

stock company or a partnership association limited which par-

take more of the character of corporations than they do of

ordinary partnerships.

C. P. A., N. Y. 1898. C. P. A., Wash. 1906.

712. How is a limited partnership formed?

Limited partnerships exist only by virtue of statutes author-

izing them and such statutes must be closely followed. They

usually provide that a certificate be executed by the partners,

published for a certain period, and filed with the Secretary of

State, and with the County Clerk of the County where the part-

nership has its principal office. Such certificate must usually

contain the names of the partners with their residence ; indi-

cate who are general partners and who are special partners

;

give the name under which the firm is to do business, which

name must in some states contain the names of all the general

partners with the addition of the words "and Co.," or "Lim-

ited ;" give the amount of capital contributed by special part-

ners ; state the kind of business for which the company is or-

ganized ; and when it is to begin and terminate.

C. P. A., N. Y. 1896. C. P. A., N. Y. 1898.

713. Has a special partner prior right over other partners

or over creditors in distribution of the capital surplus on the

winding up of a firm?

A special partner has no prior right over the claims of the

creditors of a firm, nor has he a prior right over the claims of

other partners unless there has been an agreement to that

effect.

C. P. A., N. Y. 1900.
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714. What are the rights of a special partner in case of

the firm's insolvency?

A special partner is under no obligation to pay the firm's

debts beyond the amount fixed by the statute or the partnership

agreement.

C. P. A., N. Y. 1897.

Joint Stock Company.

715. What is a joint stock company?

A joint stock company is an association of individuals who

contribute to a common capital for the purpose of conducting

a business for profit, and whose capital is divided into shares

which may be transferred.

716. How does a joint stock company differ from an or-

dinary partnership?

A joint stock company differs from a partnership in that

the shares of an individual partner are transferable without

working a dissolution of the firm, the death or bankruptcy or

withdrawal of a member does not affect the continuity of the

company, and the management is vested in a selected board of

directors and not in the individual members.



CHAPTER VI.

CORPORATIONS.

A. Definition and Classification.

717. What is a corporation ?

A corporation is an artificial being created by law, with

certain powers given it by its charter or incidental to its ex-

istence.

C. P. A., N. Y. 1896. C. P. A., Mich. 1907.

C. P. A., N. Y. 1906. C. P. A., Cal. 1908.

C. P. A., Mich. 1906.

718. What is the charter of a corporation ?

A charter originally was a document in which the rights

given to a corporation were conferred. Corporations being

now created by legislative enactment, the charter of a corpora-

tion is the special act, or that part of the constitution and the

general laws of the state, which permit its organization and de-

fine its rights and duties. Most states now prohibit special

acts creating corporations, and corporations are nearly every-

where organized under the provisions of a general law.

719. What is the nature of a corporation charter?

A corporation charter is a contract, arising out of an offer

of the state on the one hand, in the enactment which specifies

how it may be organized, and an acceptance by the incorpora-

tors on the other by their compliance with the provisions of

the law permitting incorporation. Considered as a contract,

a corporation charter cannot be modified or repealed, except by

its own terms, without the consent of the corporation. All

charters (that is, the clauses of state constitutions and statutes

which deal with corporations), now contain provisions for

their own modification and repeal.

185
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720. What is a franchise?

A franchise is the right possessed by a corporation to exist

and do business. Corporations are frequently taxed upon

their franchise, and the incorporation fee required by the state

as a prerequisite to incorporation is called a franchise fee.

Franchise is also sometimes used in a more limited sense as

applicable to special rights given to public service corporations

to use streets and highways for tracks, pipes or wires, and is

then referred to as a street railway franchise, electric light

franchise and so on.

C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

Distinguishing Features.

721. What is the difference between a corporation and a

partnership?

A partnership arises out of agreement regardless of legisla-

tive enactment ; a corporation exists only by virtue of some

statute authorizing its creation. A partnership acts only

through the individuals who compose it ; a corporation is a

distinct legal being or entity wholly separate and distinct from

the individuals who are connected with it. A partnership is

dissolved by the death of a member, or the transfer of his in-

terest ; a corporation has perpetuity and continuity of exist-

ence, and is not affected by any change in membership or

transfer of interest. The individuals composing a partnership

are each liable for all of its debts ; the shareholders of a cor-

poration are only liable to the extent of their unpaid stock sub-

scriptions.

C. P. A., N. Y. 1896. C. P. A., Mich. 1906.

C. P. A., N. Y. 1903. C. P. A., Wash. 1906.

C. P. A., 111. 1906. C. P. A., Wash. 1908.

722. What is the difference between a corporation and a

joint-stock company?

There is very little difference between a joint-stock com-

pany and a corporation, and many companies which are called

joint-stock companies are in reality corporations. The only
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essential difference is that in the case of joint-stock companies

the individual shareholders are liable for debts except where

their liability is specifically restricted by their articles of asso-

ciation, while in the case of corporations there is no individual

liability except that which is specifically imposed upon the

stockholders by statute.

C. P. A., N. Y. 1896. C. P. A., Mich. 1906.

C. P. A., 111. 1904.

Classification.

723. What are the principal classes of corporations?

Corporations are divided into public corporations, private

corporations and quasi-public corporations.

C. P. A., Cal. 1908.

724. What is a public corporation?

Public corporations are governmental agencies created for

the purpose of regulating public affairs ; incorporated cities,

villages, school districts and the like are public corporations.

C. P. A., N. Y. 1896. C. P. A., N. Y. 1903.

725. What is a private corporation?

Private corporations are organizations whose creation is

permitted by law for the purpose of regulating and conducting

private enterprises. Manufacturing, mercantile, mining cor-

porations and the like are private corporations.

C. P. A., N. Y. 1896.

726. What is a quasi-public corporation? -

Quasi-public corporations are those which though created

to conduct a private business incidentally benefit and accommo-

date the public. Such corporations are railroad companies,

steamboat companies, canal companies, depot companies and

similar corporations. They are sometimes called public service

corporations or public utility corporations and are given cer-

tain governmental powers such as the right to condemn land,

and are subject to certain governmental checks and surveillance

such as are provided for in the Inter-state Commerce Act and
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the Railway Rate Law. They are not, however, public cor-

porations.

727. What is a sole corporation?

A sole corporation is a corporation composed of but one

member or shareholder. There can be no sole corporations

under the corporation laws in force in the United States.

C. P. A., N. Y. 1896.

728. What is a corporation aggregate?

A corporation aggregate is a corporation composed of a

number of members or shareholders. All corporations are

now corporations aggregate.

C. P. A., N. Y. 1896.

729. What is an eleemosynary corporation?

An eleemosynary corporation is one organized for char-

itable purposes and not for profit.

C. P. A., N. Y. 1896.

B. Organization.

730. How is a corporation organized?

The usual method of forming a corporation is as follows

:

Articles of incorporation are prepared in compliance with the

provisions of the statute under which it is sought to incor-

porate ; the articles are signed and acknowledged by the requi-

site number of incorporators, a certain number of whom must

be residents of the state of incorporation ; stock is subscribed

for to an amount required by the statute ; the articles are filed

and recorded in the office of the Secretary of State and in that

of the County Clerk in the county in which the company is to

have its principal office; the first meeting of stockholders is

called upon statutory published notice, unless such notice is

waived in writing by all of the stockholders ; by-laws are

adopted; and officers and directors are elected.

C. P. A., N. Y. 1896. C. P. A., Cal. 1907.

C. P. A., N. Y. 1897. C. P. A., Wash. 1906.

C. P. A.', N. Y. 1898. C. P. A., Mich. 1908.

C P. A., N. Y. 1901. C. P. A., Pa. 1906.

C. P. A., N. Y. 1906.
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Articles of Incorporation.

731. What are the usual requirements as to the contents

of the articles or certificate of incorporation?

Articles of incorporation are usually required to contain

among other things, the following : The name of the proposed

corporation ; its place of business ; the act under which it seeks

to incorporate ; the specific purpose or purposes for which it

desires to organize ; the total amount of its authorized capital

stock ; the number and value of shares into which such capital

stock is divided ; the amount of stock subscribed for, and in

what manner paid in ; the names and residences of the incor-

porators ; and the amount of stock subscribed for by each.

732. What is the usual method of proving the existence of

a corporation?

The existence of a corporation is proved by the production

of its articles or of a certified copy thereof as recorded in the

office of the Secretary of State.

Stock Subscriptions.

733. How is membership in a corporation obtained ?

Membership in a corporation is obtained by subscribing to

its capital stock, or acquiring such stock afterwards.

734. Who may subscribe to the capital stock of a corpora-

tion?

Anyone who is legally competent to enter into a contract

may make a valid subscription to the capital stock of a cor-

poration, except those corporations which are prohibited from

holding stock in other corporations.

C. P. A., N. Y. 1900.

735. What is the nature of a stock subscription?

A subscription to corporation stock is a contract enforce-

able at law. The consideration for the subscription to stock

by one subscriber is the subscribing to stock by all the other
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subscribers. The subscription as a contract is binding whether

the corporation is already formed or is still to be formed.

736. Must the subscription to stock be in any particular

form?

No particular form is required for a stock subscription, any

form will do, so long as it shows clearly the intent to sub-

scribe. And subscribers may be bound even if the form pre-

scribed by the statute or the charter is not exactly followed.

The subscription is not invalidated by a mistake in the name

of the corporation, so long as it is clear which corporation was

intended.

737. Must the subscription be in writing?

A written subscription is not generally necessary and a

verbal agreement to subscribe may be enforced.

738. In order to create a contractual relationship be-

tween the subscriber and the corporation, what is it necessary

for the corporation to do?

While a contract exists between mutual subscribers to

stock, which may be enforced by any one of the subscribers, a

contract does not exist between the subscriber and the corpora-

tion until the subscription is accepted by the corporation. This

acceptance may be oral or in writing. An allotment of shares

to the subscriber constitutes an acceptance.

739. What are, and what are not good defenses to a suit

to enforce a call for unpaid subscriptions?

A material change in the corporate design if made without

the subscriber's knowledge or consent will release him from

liability. So also will the corporation's failure to live up to the

conditions of the contract with the subscriber, and generally

when the rest of the stock is not subscribed for, the sub-

scriber will not be liable. But an immaterial change in the

corporate design, or a change in the corporate charter which

merely increases the powers of the corporation will not oper-
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ate as a good defense to defeat the enforcement of a call.

When there has been fraud or misrepresentation in securing

the subscription, the subscriber has a good defense on which

to base his failure to comply with the call.

740. What constitutes a release by the corporation to the

subscriber from his stock subscription?

Any agreement with the corporation based upon an ade-

quate consideration and consented to by all the rest of the sub-

scribers, is sufficient to release a subscriber from his sub-

scription.

741. What is meant by a "call" and an "assessment" ?

Shares of stock are frequently paid for by subscribers in

installments, the by-laws usually providing when and how such

installments are to be paid, but in the absence of by-law pro-

visions, the time and method of payment of installments is de-

termined by the board of directors. The determination of the

board that an installment shall be paid is called an "assess-

ment," and the notice to the shareholder that an installment is

to be paid either by virtue of a by-law provision or an assess-

ment is termed a "call."

Paid-up Stock.

742. What is paid-up stock?

Paid-up stock is stock the full amount of whose par value

has been paid in to the corporation.

743. May paid-up stock be assessed?

Paid-up stock cannot be assessed unless such assessment is

provided for or permitted by the by-laws or the subscribers

have agreed to it in their contracts.

744. What effect have the words "fully paid-up and non-

assessable" written or printed upon a certificate of stock upon

the rights of a stockholder of an insolvent corporation?

A stockholder is liable for unpaid subscriptions even though
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his contract with the conporation as printed on his certificate

provides that his shares are non-assessable. The contract

may be good as between the shareholder and the corporation,

but does not bind the creditor. The purchaser of stock which

purports on its face to be fully paid-up and non-assessable

should ascertain whether as a matter of fact the stock is fully

paid-up if he wishes to protect himself against any liability for

the debts of the corporation.

C. P. A., 111. 1904. C. P. A., 111. 1906.

745. In a certain stock corporation only 50% of the sub-

scribed capital has been called. A has paid all the install-

ments called and has loaned the company an additional sum for

which he has taken its promissory note, and has transferred the

note to B. B demands payment. May the company call fur-

ther installments on A's stock, and off-set the amount so called

against the promissory note held by B?

Assessments and calls must be made impartially against all

stockholders in the same proportion. A cannot be called to

pay more upon his stock than other stockholders. If B is a

bona fide holder of the note, the corporation cannot set off

against it any claim it may have against A.

C. P. A., N. Y. 1897.

Promoters.

746. What is a promoter?

A promoter is one who undertakes to organize a corpora-

tion, solicit subscriptions to its capital stock, and to do those

things which are preliminary to the corporation's coming into

existence.

747. Is a corporation liable for debts incurred by its pro-

moters ?

A corporation cannot be held liable for any debts contracted

before it had an existence. The promoter may be held person-

ally liable, or the incorporators may be held liable for debts
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contracted by the promoter as their agent. A corporation may,

however, after it comes into existence adopt the contracts made

by its promoter and assume the liabilities incurred by him.

748. What is the liability of a promoter for debts con-

tracted in forming a corporation, which debts have been as-

sumed by the corporation?

A promoter who has contracted debts in forming a corpora-

tion is liable as any other individual unless the creditors agree

to look to the corporation for payment.

749. Can a promoter recover from the corporation for

services rendered in organizing the corporation?

A corporation cannot be held liable by its promoter for

services, unless its charter so provides, for the same reason that

it could not be held liable for debts incurred by him on its be-

half, but it can agree to pay him for such services, and the

fact that it has received the benefit of such services is a suf-

ficient consideration for its agreement to pay for them.

De Facto Corporations.

750. What is a corporation de facto?

A corporation de facto is an association of persons who
have intended to incorporate and have made a legitimate at-

tempt to do so, but owing to failure to conform to all the

statutory requirements they have not succeeded in perfecting

a legal corporation. In order to have a de facto corporation,

there must exist a statute under which it could have incorpor-

ated, there must have been a legitimate attempt to incorporate,

and some exercise by the association of corporate functions.

C. P. A., N. Y. 1901.

751. What is the legal status of a de facto corporation?

As a general rule, persons dealing with a corporation de

facto as a corporation are prevented or estopped from denying

its full corporate capacity and the right of the corporation de

13
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facto to exist can only be attacked by the state. Likewise the

corporation de facto is prevented from denying its corporate

capacity and cannot avoid liability for debts or obligations

under its contracts upon that ground. But if the thing

omitted to be done is one mentioned in the statute as a pre-

requisite to incorporation and not as a requirement which

merely subjects the corporation to a penalty, then the cor-

poration dc facto has no corporate existence and its members

may be held liable as partners.

C. P. A., N. Y. 1901.

752. A corporation is duly organized except that its cer-

tificate of incorporation is not filed in the office of the Recorder

or County Clerk, as the requirement may be. Is it liable as a

corporation for debts incurred in the regular course of its busi-

ness ; and is any one else liable for such debts ?

The corporation cannot deny its capacity to incur the debt

and cannot escape liability. In those states where the filing of

the articles with the local recording officer is a prerequisite to

corporate existence and where the statute specifically imposes

a stockholders' liability for failure to so record or file, the stock-

holders can also be held individually liable as partners. Fail-

ure to file the articles is nearly always a prerequisite to corpor-

ate existence.

C. P. A., 111. 1904.

C. Powers.

753. What is the territorial extent of the powers of a cor-

poration ?.

A corporation being the creature of the state creating it,

has no powers beyond the limits of that state, and cannot do

business in another state except as it may be permitted by such

foreign state under regulations provided by it or as it may be

protected by the Federal Constitution when engaged in inter-

state commerce.

754. What are the powers of a corporation in the state of

its creation?
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A corporation may do only those things which are per-

mitted to it by its charter or which are incidental to its exist-

ence. All other acts are called "ultra vires," or acts beyond

the scope. or purpose for which the corporation is created.

C. P. A., N. Y. 1898. C. P. A., Wash. 1906.

C. P. A., N. Y. 1907. C. P. A., Cal. 1908.

C. P. A., Cal. 1907. C. P. A., Pa. 1906.

755. May a corporation hold title to real estate?

Unlike a partnership which cannot hold title to real estate

as a partnership, a corporation may own the legal title to land,

though in some states the amount of land and the time for

which it may hold it is limited. Thus in Michigan, a corpora-

tion may not hold real estate except such as it uses in its

business for a longer term than ten years. A corporation may

not hold real estate, however, if such holding would be ultra

vires.

C. P. A., Pa. 1906.

Corporation Contracts.

756. May a corporation make a contract with one of its

members or stockholders?

A corporation as a being separate and distinct from the in-

dividuals composing it, may, unless prohibited by its charter,

make contracts with any of its stockholders. It may also make

contracts with its directors or officers if such contracts are

made in good faith and are free from any fraud upon the stock-

holders.

757. Are any formalities required of a corporation in

making contracts?

Formerly, to create a valid contract, the corporation seal

was required to be affixed to the contract, but now in most

jurisdictions no formality is required in the contracts of a cor-

poration other than that required for the validity of contracts

between individuals.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1901.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.
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758. May a corporation borrow money and issue promis-

sory notes?

In the absence of charter prohibitions, a corporation may

borrow money and issue evidences of indebtedness as may an

ordinary individual, though usually the power of officers to

borrow money and issue notes is regulated by the by-laws of

the corporation. But a corporation may not borrow money or

issue notes for a purpose not contemplated by its charter, or

within the scope of the corporate business.

C. P. A., Pa. 1906.

759. May a corporation become guarantor or surety for

another's debts, or indorse for accommodation ?

A corporation may not usually guarantee another's debts

unless this is specially permitted by its charter. Such an act

is ultra vires, as it would be risking the capital of the corpora-

tion in an enterprise not contemplated by its charter. And so

a corporation generally may not become an accommodation in-

dorser upon another's paper.

C. P. A., Pa. 1906.

7G0. May a corporation become a member of a co-partner-

ship?

A corporation may not usually be a partner, though in some

cases, in carrying out particular contracts, a corporation may

sometimes be temporarily in the position of a partner.

C. P. A., Pa. 1906.

761. A general agent of a corporation for the accommoda-

tion of a personal friend, indorsed his friend's note, as general

agent of the corporation before it was indorsed by the payee.

Is the corporation liable for the payment of the note?

A corporation is liable for acts of its agent only when such

acts are either authorized or within the general scope of the

agent's authority. To make an accommodation indorsement is

not within the scope of a corporation agent's authority, for ac-

commodation indorsements on the part of the corporation itself
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would be an "ultra vires" act, an act not within the purposes

for which the corporation was formed, and an ultra vires act

of a corporation can never be presumed to be within the gen-

eral scope of its agent's authority. The agent himself would

be held liable upon the note.

C. P. A., Mich. 1906.

Power to Hold Stock.

762. May a corporation hold stock in another corporation ?

Generally, a corporation may not hold stock in another

corporation unless the power is expressly conferred upon it by

its charter. This would be an ultra vires act in that it would

enable the corporation to get control of enterprises not within

the scope of its authorized powers. But a corporation may

take stock in another corporation as collateral for or in pay-

ment of debts owing to it. And a corporation may sell its

property for stock in another corporation for the purpose of

distributing such stock among its own stockholders in winding

up the company.
C. P. A., Pa. 1906.

763. May a corporation hold, buy or sell its own stock?

In most states a corporation may buy, sell and hold its own

stock provided it does so in good faith and not in defraud of

creditors, and in all cases a corporation may take its own shares

for payment of debts owing to it.

C. P. A., N. Y. 1900. C. P. A., Pa. 1906.

764. Is a corporation liable for the wrongful acts of its

agents or employees?

A corporation is liable for the wrongful acts of its agents,

officers or employees, if such acts are done in the regular per-

formance of the officer's or agent's duties as an employee of

the corporation.

D. Capital Stock.

765. What is the capital stock of a corporation?
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The money or property fixed as the basis for conducting

the business of a corporation is its capital stock.

C. P. A., Pa. 1906.

766. Does every corporation have capital stock?

All corporations are not required to have capital stock.

Corporations which are not organized for profit, such as incor-

porated clubs and societies, do not usually have any capital

stock. In such corporations, membership is not obtained by

subscription to its capital stock, but the corporation provides

its own regulations for the admission of members.

767. What is the capital of a corporation?

The capital of a corporation is the total of money or prop-

erty paid in, with which the corporation transacts its business.

768. What is the difference between the capital of a cor-

poration and its capital stock ?

The capital stock of a corporation is the fixed amount which

forms the basis of its incorporation. It may be all or only par-

tially subscribed and it may be all or only partially paid in.

The capital of a corporation is the sum total of its resources

in money or property. The amount of capital stock is fixed

and can only be changed by an amendment to the articles of

incorporation ; the capital fluctuates with every gain or loss

made in the business of the corporation. "Twenty-five thou-

sand dollars' capital stock" means the maximum total par value

of shares that may be issued by a corporation. "Twenty-five

thousand dollars' capital" means actual resources of twenty-

five thousand dollars in money and property.

Issue of Stock.

769. When is stock considered as being issued?

Stock is really issued when it has been subscribed for.

Actual issue and delivery to the stockholder is not necessary,
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the certificate being merely evidence of the ownership of the

shares.

C. P. A., Wash. 1908.

770. What may be received in payment of stock sub-

scriptions ?

Anything of value may be received in payment for stock.

It may be money, or property, or services, or the release of an

obligation, or any other valuable thing.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

771. What is meant by over-issued stock?

Over-issued stock is stock issued in excess of the authorized

amount. It has no value though the purchaser may recover

damages from the corporation or from the officers who issued

it.

Increase or Decrease of Stock.

772. How can the capital stock of a corporation be in-

creased or diminished?

The capital stock of a corporation can neither be increased

nor diminished except by the authority of the state as expressed

in. the statute creating the corporation. This act usually pro-

vides for the formalities necessary to such increase or re-

duction. It is usually done in the form of an amendment to

the corporation charter, signed by two-thirds of the stockhold-

ers in interest and filed with the Secretary of State and the

County Clerk. An unauthorized issue of stock is the same as

over-issued stock and is void. The holder of unauthorized

stock is merely a creditor of the corporation to the amount

which he has paid for such stock.

C. P. A., Wash. 1906.

773. May the Board of Directors of a corporation increase

or reduce its capital stock?

The authority to increase or reduce the capital stock of a

corporation must be exercised by the stockholders and not by
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the directors, though an unauthorized increase or reduction of

the stock by the Board of Directors may subsequently be

ratified by the stockholders.

C. P. A., Wash. 1906.

Preferred Stock.

774. What is the distinction between common stock and

preferred stock?

Common stock is entitled only to pro rata dividends from

the profits of the corporation without priority or preference.

Preferred stock has a guaranteed dividend which must be paid

before any dividend is issued on the common stock, even

though such guaranteed dividend exhausts all of the profits of

the corporation and leaves none to be paid on the common

stock.

C. P. A., Cal. 1907. C. P. A., Wash. 1906.

775. What is cumulative preferred stock?

Preferred stock is said to be cumulative when the dividends

which it calls for must be paid out of the general profits of the

corporation whether earned in a particular year or not. When

preferred stock is cumulative and enough profits are not earned

in any one year to pay the dividend thereon, such dividend is

carried over until sufficient profits are earned to pay arrears in

dividends. When preferred stock is non-cumulative the div-

idends upon such stock come out of the profits of each year,

and if not earned, are not carried on into succeeding years.

All preferred stock is non-cumulative unless made so specifi-

cally by the charter.

C. P. A., Cal. 1907. C. P. A., Wash. 1906.

776. May the amount of preferred stock be increased or

diminished ?

Preferred stock may be reduced under the general authority

to the corporation to reduce its stock, but it may not be in-

creased unless the act or the charter especially refers to pre-

ferred stock in the authority granted to the corporation to in-
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crease its stock. Usually, the preferred stock cannot be above

a certain percentage of the total stock, and in no case may the

preferred stock be increased beyond such percentage.

777. What are the respective rights of creditors and pre-

ferred stockholders ?

Creditors of the corporation have preference over preferred

stockholders and the corporation's debts must be paid before

the preferred stock is entitled to any dividends, or to any share

of the corporation property.

778. What is treasury stock?

Treasury stock is stock issued to the corporation itself and

held by it. This is frequently clone to provide for expected

increase in the available capital of the business. Treasury

stock may be sold, and the proceeds are added to the corpora-

tion's capital.

C. P. A., 111. 1904.

779. What is watered stock?

Watered stock is stock issued at face value when in fact it

is not represented by actual property of the corporation.

E. Stockholders.

780. Who is a stockholder in a corporation?

A stockholder is one who is a member of the corporation,

by reason of his owning one or more of its shares of stock. He
is also called a shareholder. The actual holding of a certificate

is not necessary. One may be a stockholder though no certifi-

cate has been issued to him. The fact of legal ownership of

the shares is the test of whether or not one is a stockholder.

C. P. A., N. Y. 1902.

Rights of Stockholders.

781. What generally are the rights of stockholders in a

corporation ?
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Stockholders may attend and vote at all stockholders' meet-

ings, vote for directors, share in the profits and dividends of

the corporation and in its assets after dissolution.

C. P. A., Pa. 1906.

782. When does a stockholder in a corporation cease to be

such?

The relation of stockholder ceases when the holder of the

stock parts with it, when his shares are forfeited, when the

corporation is dissolved, or when he is expelled, in those cor-

porations where expulsion is possible, such as religious cor-

porations, social clubs and the like.

783. Have stockholders any title to the property of the

corporation ?

Stockholders have no title to the corporation's property.

The property is the property of the corporation, which is an

artificial being, distinct from the individuals composing it.

The stockholder merely owns the right to share in the manage-

ment and profits of the corporation, and to share in the residue

of the assets, upon dissolution, after the debts are paid.

C. P. A., Mich. 1906.

784. Has a stockholder any title to the profits of the cor-

poration ?

A stockholder has no title in the profits of a corporation

until a dividend has been actually declared. Until then, un-

divided profits are the property of the corporation.

785. What are the rights of a stockholder as against a

creditor ?

The rights of a stockholder are clearly subordinate to those

of the creditor. He is entitled to share in profits and assets

only after the corporation debts are paid.

786. What is the status of a stockholder to whom the cor-

poration is indebted?

A stockholder who is also a creditor stands in the same re-
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lation to the corporation as does any other creditor, and has the

same rights. There is nothing inconsistent in the relation as

stockholder and as creditor.

787. What are the rights of a stockholder with respect to

the issue of new stock?

In the absence of any charter restrictions, a stockholder has

a right to share in the purchase of additional stock issued by

the corporation, and this is such a right as he may sell.

C. P. A., N. Y. 1898. C. P. A., Pa. 1906.

C. P. A., N. Y. 1906.

788. Is there any trust relation between stockholders, or

between a corporation and its stockholders?

No trust relation exists between stockholders or between

a corporation and its stockholders. There is a trust relation

between co-partners and between individual partners and the

co-partnei>ship, but in a corporation the stockholders stand in

the same relation to each other and to the company as do the

parties to any other contract. But the officers and directors of

a corporation do however stand in a trust relationship toward

the stockholders, and must exercise the same good faith in con-

ducting the affairs of the corporation as must a trustee in

handling the affairs of those for whom he acts in such capacity.

789. What is the nature of an agreement between corpor-

ation and stockholder that only a part of the face value of the

stock shall be paid in?

An agreement between a corporation and its stockholders

that only a part of the par value of stock shall be paid in, is

binding upon the corporation and it cannot call in the unpaid

balance of the par value of the stock. But the stockholders

will be liable to creditors of the corporation to an amount equal

to such unpaid balance, should the corporation become insol-

vent. Such an agreement cannot affect the rights of the cred-

itors.
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790. What are the stockholders' rights with respect to the

books of the corporation?

Every stockholder has a right to inspect the books of the

corporation either personally, or by agent, or attorney, and to

make a memoranda or copies from them if he chooses. But

this right must be exercised only in a reasonable manner, and

at reasonable times, and must not impede the corporation's

business.

C. P. A., 111. 1906. C. P. A., Pa. 1906.

791. May a stockholder contract with the corporation?

A partner may not contract with the partnership of which

he is a member as such a contract would be made with himself,

but a stockholder may make contracts with the corporation just

as any other individual might and secure the same rights under

such contract.

792. May a stockholder engage in the same business as

that of the corporation as a competitor?

While a partner stands in a trust relationship to his co-

partners and the firm, there is no such relation between a

stockholder and a corporation, and such stockholder may en-

gage in the same business as his corporation, even though it

is a competing business.

793. What is the position of the minority stockholders of

a corporation?

Minority stockholders must abide by the action of the ma-

jority, so long as that action is not contrary to law or the

charter and by-laws of the company. They can complain of

no acts that are not ultra vires. But the minority stockholders

may prevent any action which impairs their vested rights, such

as an unlawful issue of preferred stock, or which changes the

nature of the corporate business, or which are fraudulent.

Liens on Stock.

794; To what extent has the corporation a lien upon the

shares of its stockholders ?
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In most states the statutes provide that the corporation may

enforce a lien upon its stock for unpaid stock subscriptions and

for debts owing to it by the stockholders, and the statutes pro-

vide the manner of its enforcement, and all persons are pre-

sumed to have notice of such lien and to purchase subject to it.

Such liens may also arise because of contracts between the

corporation and the shareholder, and the corporation may also

provide for such liens in its by-laws. Third persons are not,

however, presumed to have notice of such contracts or by-laws,

and in order to enforce such lien against a bona fide holder

for value, the corporation must show actual notice of the con-

tract or by-law. An unauthorized by-law may have the effect

of creating a lien when the shareholder against whom the lien

is sought to be enforced, participated in the enactment of such

by-law. The corporation is entitled to a lien on the shares of

a stockholder who is a member of a partnership for debts

owing by the partnership to the corporation.

795. Does the statute of limitations run against a corpora-

tion's lien on the shares of its stockholders?

A corporation may enforce its lien even though it could

not sue to recover for the debt because of the running of the

statute of limitations against it.

796. May a corporation's right to a lien be waived?

A corporation may waive its right of lien by resolution, by

contract, or by such conduct as indicates an intention not to

enforce the lien, but it does not waive its right by merely ac-

cepting additional security for the debt.

797. What is meant by forfeiture of stock ?

Forfeiture is the usual remedy which the corporation exer-

cises when the unpaid stock subscription is not paid when

called in. Upon forfeiture, the stock reverts to the corporation

or is sold and the proceeds applied upon the amount due. The

power of forfeiture must be exercised in exactly the manner

prescribed by statute in order to be valid.
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F. Shares of Stock.

V98. What are shares of stock ?

Shares of stock are the stock subdivisions of the capital

stock of a corporation which indicate and represent the in-

dividual stockholder's right to participate in the profits and

property of the corporation. ,

799. What kind of property is a share of stock?

Shares of stock are personal property, even though the cor-

poration property which is back of them consists entirely of

real estate.

800. What is meant by the "stock" of a corporation?

By the term "stock" when used with reference to a cor-

poration is more often meant the shares of stock than capital

stock.

C. P. A., Mich. 1906.

801. What does "stock" represent?

"Stock" represents the individual holder's share of the as-

sets of the corporation, his right to sha're in the profits and right

to vote at all meetings of the corporation stockholders, and

take part in its management.
C. P. A., Mich. 1906.

802. Are corporation shares subject to attachment, execu-

tion and garnishment for the debts of the stockholders ?

Under the statutes of most states, shares of stock can now

be reached by attachment, execution and garnishment, the same

as any other personal property. This includes all stock of the

debtor standing in his name on the books of the corporation.

It includes stock in national banks and stock in foreign corpor-

ations doing business within the state where the levy is sought

to be made.

Transfer of Stock.

803. What right has a shareholder in a corporation to sell

his stock?
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Any person has a right to convey or mortgage corporation

shares just as other personal property, and this right 'ceases

only upon the dissolution of the corporation, and no by-law is

valid that puts an unreasonable restraint upon such convey-

ancing or mortgaging. A provision in the certificate that the

stock shall be first offered to the corporation before it may be

sold is not an unreasonable restriction, and usually the cor-

poration has a lien upon the shares for debts owing to the cor-

poration by the stockholder. The stockholders may also make

a binding agreement among themselves not to sell their stock

for a certain period, or to offer them first to a particular per-

son.

804. May a director sell his shares?

A director may sell his shares the same as an ordinary

stockholder, subject to the lien that the corporation has upon

the stock for any debts he may owe to the corporation.

805. How is stock transferred?

Stock is usually transferred by making an assignment

thereof upon the certificate of stock. But this is also regulated

by the statute under which the corporation is formed and by

the by-laws of the corporation. Most corporations have pro-

vided in their by-laws that stock shall be transferred only

upon the books of the corporation.

C. P. A., N. Y. 1897. C. P. A., Mich. 1907.

C. P. A., Mich. 1906. C. P. A., Wash. 1908.

806. What are the requisites for the valid sale of stock?

The same elements are necessary to the sale of corporate

stock as to any other valid contract for the sale of personal

property. Generally, however, a corporation may not hold

stock in another corporation, this being an "ultra vires" act.

807. How is delivery of stock made?

Stock is delivered by delivering the certificate which rep-

resents ownership of the shares.
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808. As between the buyer and seller of stock, who is en-

titled to the dividends ?

The buyer of the stock, in the absence of agreement to the

contrary, gets all dividends that are declared upon the stock

after his purchase, no matter when they have been earned.

But when the seller has sold the stock and has received in ad-

dition to the purchase price from the seller a pro rata dividend

up to the time of sale, the buyer may recover such sum back

if the expected dividend is afterwards not declared.

Warranties.

809. What implied warranties attach to the sale of stock?

The seller of shares of stock impliedly warrants that he is

the owner of the stock offered for sale, that his certificate is

genuine, that it Las been properly and regularly issued, that it

has not been obtained by fraud, nor issued by the officers of

the corporation without authority, that it represents marketable

shares free from lien. He does not, however, impliedly war-

rant the value of the stock, nor the title of the corporation, nor

that the corporation was properly and regularly organized.

810. What is the measure of damages for the breach of

a contract to sell or buy stock?

The measure of damages for the breach of an agreement to

sell stock is the same as in the case of other personal property,

the difference between the purchase or sale price of the shares

and their market value at the time the breach was committed.

Pledges of Stock.

811. How is a pledge of stock usually made?

Stock is usually pledged by the owner assigning the certifi-

cate in blank and depositing it with the pledgee.

812. Must the pledgee return to the pledgor the identical

certificate pledged?
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When the pledgee has the right under a power of attorney

from the pledgor to have the stock transferred upon the books

of the company, he may do so, and have the new certificate is-

sued to himself. He is under no obligations to return the

original certificate provided he returns a certificate for an equal

number of shares of the same class and accounts for any div-

idends he may have received.

813. Has the pledgee a right to sell or repledge the stock?

When stock is pledged by an assignment and delivery, the

title passes to the pledgee as against everybody but creditors

of the pledgor, and he may sell or repledge the stock, providing

he accounts for it to the pledgor when the debt is paid.

814. What is the corporation's duty with respect to shares

held in trust?

Where shares are held in trust the corporation must exer-

cise reasonable care and diligence in permitting a transfer of

the shares upon its books by the trustee. If the corporation

has notice of the trust, it should ascertain the trustee's right

to make the transfer before it permits such transfer to be made,

and if it negligently permits a wrongful transfer it can be

held liable for damages.

G. Certificate of Stock.

815. What is a stock certificate?

A stock certificate is the evidence issued to the stockholder

of his ownership of certain shares in the corporation. The cer-

tificate is not the stock itself any more than a bill of lading or a

warehouse receipt is the property it represents. It is merely

evidence of property, and if it is destroyed, new evidence of the

property may be issued.

816. Is a stock certificate negotiable?

Stock certificates are not negotiable. They must be as-

signed like ordinary contracts in order to pass title and create

14
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no greater rights in the purchaser than had the original holder

of the certificates.

Issue of Certificate.

817. When is a certificate of stock issued?

A certificate of stock is issued when it is properly filled out

with the name of the shareholder, and signed by the officers of

the corporation. It need not be torn from the stock certificate

book nor delivered.

C. P. A., N. Y. 1897.

818. Where must the certificate be issued?

Stock certificates must be issued within the state under

whose laws the corporation is formed, unless those laws spe-

cifically permit the corporation to issue its certificates at places

outside of the state.

Transfer on Books.

819. What rights has the purchaser of a stock certificate

to have the stock transferred to him upon the books of the

corporation ?

The purchaser of a stock certificate has an absolute right to

have the stock transferred to him on the books of the company,

and can compel such transfer. But a mere pledgee of a certifi-

cate has no such right. A trustee, or an executor of a de-

ceased shareholder and the purchaser at an execution sale have

all the right to have the stock transferred upon the books of

the corporation, though the corporation may demand the sur-

render of the old certificates before it makes the transfer and

issues the new certificate.

820. What are the rights of a bona fide holder of shares

assigned in blank?

One who is an innocent purchaser for value of shares as-

signed in blank acquires the rights of a shareholder just the
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name as though the blank had been filled in, and his name in-

serted in the assignment.

821. Is a transfer upon the books of a corporation neces-

sary to complete the assignee's ownership of a stock certificate ?

An assignment of stock upon the corporation's books is not

necessary to complete the assignee's title unless the statute or

the corporation's charter requires it. As between the buyer

and seller, the buyer's title is complete upon the assignment of

the shares and delivery of them to him by the seller, even if

there is such a statutory or charter requirement.

822. If the corporation has no notice of the assignment of

the shares and issues dividends to the former owner, is it liable

to the purchaser?

A corporation is not liable for dividends paid to a share-

holder who has parted with his stock unless it has some notice

of the assignment. The buyer should protect himself by hav-

ing his ownership registered upon the books of the corporation.

823. Can the owner of unregistered certificates complain

because of not receiving notices of stockholders' meetings?

As between the corporation and the stockholders, the cor-

poration recognizes only those stockholders who are registered

as such on its books, unless it has actual notice of unregistered

assignments, and a holder of unregistered stock cannot com-

plain if he fails to receive notice.

824. Is the assignor or the assignee of unregistered stock

liable to the corporation's creditors for unpaid stock sub-

scriptions ?

The assignor, and not the assignee will be liable for unpaid

stock subscriptions, should the corporation become insolvent,

before the transfer is made upon the books of the corporation.

Fraud.

825. Can any one acquire any rights under a certificate

which he procures to be issued by fraud?
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Such a certificate carries with it no title to the shares it

purports to represent, but a bona fide purchaser would acquire

the rights of a shareholder under it.

826. What rights has a person entitled to a stock certifi-

cate against a corporation which wrongfully refuses to issue

it to him ?

A person entitled to stock may compel its issue by man-

damus, or may sue for damages suffered by reason of the cor-

poration's failure to issue such stock.

827. What rights has an owner of a lost certificate?

A shareholder who has lost his certificate may compel the

issuing of a new one by furnishing a bond to indemnify the

corporation against loss in case the old certificate turns up.

But where a long time has elapsed between the loss and the

application for a new certificate, the bond will not be re-

quired.

828. What is the effect of a forged certificate issued by an

officer of the corporation upon the rights of a bona fide

holder ?

When an officer having the right to issue the certificate

forges the signatures of the other officers to the certificate, the

purchaser is in the position of a shareholder, if the corporation

had a right to issue the stock, and may recover what he has

paid if the corporation had no such right.

829. What are the rights of a stockholder whose shares

have been transferred upon the books of the corporation by

virtue of a forged assignment?

A stockholder does not lose his shares by reason of their

transfer under a forged assignment. He can compel the cor-

poration to vacate the transfer and can recover any dividends

that have been paid.

H. Stockholders' Liability.

830. Who may be held liable as a stockholder ?
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Whether a person under any given set of circumstances

may be held liable as a stockholder depends upon the statute

of the particular state where the corporation is organized and

such statute must be strictly construed. In general, all per-

sons who hold stock are liable as stockholders and this includes

estates, pledgees, preferred stockholders and municipal cor-

porations.

831. Under what theory is a corporation stockholder liable

to creditors for unpaid subscriptions to corporation stock?

The capital stock of a corporation is a trust fund for the

benefit of its creditors and no part of it can be withheld, if

there are not enough assets to pay creditors. The liability of

the stockholders for unpaid subscriptions cannot be waived by

agreement with the corporation, so far as the rights of creditors

are concerned.

C. P. A., Cal. 1907.

832. What is the extent of a stockholder's liability for the

debts of a corporation ?

The liability of a stockholder for the debts of a corporation

is fixed by statute. He is liable usually for all labor claims

and for other debts to the amount of his unpaid stock subscrip-

tion. Stockholders in banks are frequently by statute made

liable to an amount equal to twice the par value of their stock.

C. P. A., R. I. 1907. C. P. A., Pa. 1906.

833. May a stockholder who is also a creditor set off the

amount owing to him by the corporation against the amount of

his liability on his stock?

On the theory that corporation assets are a trust fund for

the benefit of all creditors, and that the liability of stockholders

for unpaid subscriptions are part of this fund, some courts

have held that a stockholder cannot set off his claim against

his liability, but must pay the balance on his stock, and can

only share pro-ratably as a creditor in the assets. In a num-

ber of other states, however, including Connecticut, Illinois,
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Indiana, Minnesota, Ohio and South Carolina, such set-off by

a stockholder who is also a creditor has been permitted.

834. Who may enforce stockholders' liability ?

Any creditor or the assignee of a creditor may enforce

stockholders' liability. But after the appointment of a re-

ceiver for the corporation, the receiver has the exclusive right

to sue upon the stockholders' liability. Whether a creditor who

is also a stockholder may enforce such liability depends upon

the statute of the particular state where the corporation is or-

ganized. An assignee for the benefit of creditors may enforce

the liability.

835. What is the position of a stockholder who accepts

stock as a bonus?

The holder of stock for which no consideration has been

given to the company is liable for the full face value of the

stock to those who have become creditors after the bonus stock

has been issued, but he is not liable to those who were already

creditors when the stock was issued to him.

836. What is the position of a stockholder who has re-

ceived stock in payment for property or services?

If the property or services are reasonably worth the amount

put upon them, a stockholder who has received stock for them

will not be liable, but if the value put upon either the property

or the services is grossly excessive, he will be liable for the

difference between their reasonable value and the face value of

the stock, so far as creditors are concerned.

837. What is the position of a stockholder who has re-

ceived a portion of the corporation assets as against the rights

of creditors?

The assets of a corporation are charged with a trust in

favor of the creditors, and the holder of any part of them will

be liable to the creditors to the amount of such assets in his

hands. If a corporation is wound up, and the assets divided
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among its stockholders, and any creditor remains unpaid, such

creditor has recourse to the stockholders for the payment of his

debt, to the amount of the corporation assets they may have re-

ceived. And if a corporation pays a dividend, not out of its

profits, but out of its capital, the stockholders are accountable

to its unpaid creditors for the amount received as such divi-

dend.

838. May a creditor waive his right to recover against a

stockholder for unpaid subscriptions?

If a creditor gives credit to the corporation knowing that

the stock has been issued at less than par, or knowing that it

has been issued for property or services grossly in excess of

their value, he waives his rights against the stockholders.

839. What is the general liability for debts of a corpora-

tion due for labor?

In nearly all of the states, stockholders are liable for all

debts owing by the corporation for labor, even though the

stock is fully paid up. As to just what services are meant, de-

pends on the wording of the statute in each particular state.

This has been held to include debts to agents, bookkeepers,

reporters, editors, civil engineers and foremen, but not to the

general officers of a corporation, managers or secretaries, nor

to professional men such as lawyers and consulting engineers,

nor to independent contractors.

840. When persons associate themselves as a corporation,

but the incorporation is defective or incomplete, what is their

position as against creditors?

Persons who have attempted to organize a corporation, until

they have perfected their corporation and complied with stat-

utory requirements stand in the position of co-partners, but

creditors dealing with them as a corporation cannot question

their corporate existence, unless the thing omitted or done de-

fectively is something which by statute is a prerequisite to cor-
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porate existence. In such case, creditors may recover against

the attempted incorporators as though they were partners.

841. What is the effect of a transfer of stock upon the

stockholder's liability ?

If the transfer is made in good faith, while the corporation

is solvent, the transferrer is not liable for unpaid balances.

But if the transfer is made during insolvency of the corporation

for the purpose of avoiding responsibility, the transferrer is

still liable. The statutes of Illinois, Iowa, Massachusetts,

Michigan, Minnesota, Missouri, Nebraska, Ohio, Oregon,

Rhode Island and Tennessee make the transferrer in any case

liable for debts contracted before the transfer. A bona fide

transferree who buys stock without notice of any unpaid por-

tion thereof, cannot be held liable.

C. P. A., 111. 1906.

842. In order that the transfer of stock may relieve the

original holder of it from liability, what must be done?

For the transferrer of stock liable for debts, to relieve him-

self of any liability, he should see that everything that is re-

quired to complete the transfer is properly done according to

statute and the by-laws of the company. If registry upon the

books of the corporation is necessary to make the transfer

valid, this should be done.

843. May a stockholder who has had to pay upon his stock

liability, enforce contribution from other stockholders who are

similarly liable?

In most states, including Illinois, Iowa, Kansas, Massachu-

setts, Michigan, Missouri, Nebraska, New York, Ohio and

Rhode Island, a stockholder against whom the stockholders'

liability has been enforced, can compel other stockholders to

contribute in proportion to their individual holdings.

I. Management.

844. Through whom does a corporation act in transacting

its business?
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A corporation must transact its business through agents,

and the officers and employees of a corporation are its agents

and their authority is limited and interpreted in the same way

as is the authority of agents generally.

C. P. A., N. Y. 1897.

845. By whom must all contracts, deeds, mortgages,

leases and other instruments binding a corporation be signed

and whence do the signers derive their authority?

All instruments binding a corporation must be signed by its

duly authorized officers. These are usually the president and

the secretary, but the charter or by-laws may designate other

officers, and in the absence of restrictions, the board of di-

rectors may authorize other officers to sign. All such of-

ficers derive their authority from the charter or by-laws of the

corporation or from resolutions adopted by the board of di-

rectors.

Officers.

846. What authority have the officers of a Corporation ?

The managing officers generally may do any of the things

which the corporation may do, except those acts which the

stockholders themselves must do. The authority of a particu-

lar officer, however, is limited to that expressly given him by

the statute or the by-laws or impliedly conferred upon him by

virtue of his office.

847. What officers are usually required to be elected?

The officers to be elected by a corporation are specified in

the statutes and other officers may be provided for by the by-

laws. A corporation is generally required to have a President,

a Secretary, a Treasurer, and a Board of Directors, a minimum

number of which is fixed by law.

C. P. A., R. I. 1907.

848. For what term are the officers of a corporation

elected ?
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The statutes generally prescribe the term for which officers

of a corporation are elected, which is usually for a period of

one year. Officers hold over until their successors are elected

and qualify.

849. Is a director or stockholder of a corporation charge-

able with actual knowledge of its business merely because he is

a director or stockholder ?

A director standing in a trust relation toward the stock-

holders of a corporation is presumed to know all about its

transactions. A stockholder having no hand in the manage-

ment of the business is not chargeable with a knowledge of its

affairs.

C. P. A., N. Y. 1902.

Stockholders' Meeting.

850. What is the purpose of stockholders' meetings and

when and where should they be held?

Stockholders' meetings are necessary in order to express

the corporation's will, and should be held at such time and place

as is fixed by the statute or the by-laws of the corporation.

But no stockholder who takes part in a meeting held at any

other time and place and who assents to it can afterwards ob-

ject to the legality of such meeting. When no time and place

are fixed, meetings may be held upon call, but this call may be

waived by all of the stockholders' consent qt by their attendance

at the meeting, and any irregularities in the call are also waived

by such attendance.

851. What constitutes a quorum at a stockholders' meet-

ing?

The number of stockholders required for a quorum is usu-

ally fixed by statute or by-laws. In the absence of such pro-

vision, a majority of the stockholders, or a majority of the

shares constitute a quorum, depending upon whether the voting

is by heads or shares.
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852. What business may be transacted at stockholders'

meetings ?

If the meeting of stockholders is a general one called in

pursuance of the statute or the laws of the corporation, any-

thing may be done which comes within the scope of the le-

gitimate corporate business. If the meeting is a special meet-

ing, only such business can be transacted as is stated in the

call and notice of such special meeting, though this restriction

may be waived by the consent of all of the stockholders.

853. Who may vote at stockholders' meetings?

In the absence of statutory provisions, all those who actually

hold shares of stock, even though such holders may not be the

legal owners of such stock, may vote at stockholders' meetings.

Directors may vote, and corporations who hold stock, where

such holding is not prohibited by law, may also vote. Execu-

tors, administrators and trustees holding stock may vote.

When stock is held jointly by two or more co-owners, either

one may vote the stock. Stock owned by the corporation itself

may not be voted. Holders of bonds may not vote.

C. P. A., N. Y. 1898. C. P. A., Cal. 1907.

854. What is meant by cumulative voting?

Cumulative voting is a device adopted for the purpose of

permitting minority representation upon the board of directors

of a corporation, and is only permitted at elections of officers.

Where cumulative voting is allowed, a stockholder may cast all

of his votes for one director instead of distributing them among

a number of candidates.

855. Who may vote stock which has been pledged?

The privilege of voting follows the legal title of the stock.

If pledged stock remains on the books of the corporation in the

name of the pledgor, he may vote it. If it has been transferred

upon the books to the pledgee, the latter may vote the stock.
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Proxy.

856. What is a proxy?

A proxy is the written authority given by a stockholder to

an agent to vote his stock for him at stockholders' meetings.

In most corporations a stockholder may vote by proxy, but a

director may not give a proxy.

C. P. A., Cal. 1907. C. P. A., Pa. 1906.

857. What is the duration of the authority conferred by a

proxy ?

Where no time is mentioned in the proxy during which the

authority conferred by it may be exercised, the proxy is only

good for the particular meeting in contemplation when it was

given.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1901.

858. To whom may a proxy be issued?

Unless the statutes or the by-laws contain restrictions, a

proxy may be given to any one who is competent to act as

agent.

C. P. A.', N. Y. 1900.

J. Dividends.

859. What are dividends ?

Dividends are that part of the profits of a corporation which

are declared and set aside for distribution among the stock-

holders.

860. Out of what funds may dividends be paid?

Dividends may be paid only out of the profits of the cor-

poration. If they are paid out of its capital to the damage of

creditors, the stockholders are individually liable to such cred-

itors.

C. P. A., N. Y. 1908.

861. Who may determine upon the payment of dividends ?

In the absence of statutory restrictions or provisions in the
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by-laws, the directors determine whether or not dividends shall

issue and when they shall be declared.

862. How must dividends be issued with respect to the

rights of individual stockholders?

Each stockholder is entitled to a dividend equal to that of

every other stockholder in the same class. No preferences or

discriminations can be shown in the issue of dividends, but

every stockholder must be treated alike.

863. What is a stock dividend ?

Frequently, when profits have accrued to a corporation, the

corporation instead of dividing such profits by declaring a

dividend, retain them in the corporation treasury or apply them

to the enlargement of the corporation's business and issue

stock to its shareholders to represent such increase in assets.

This is called declaring a stock dividend.

K. Foreign Corporations.

864. What is meant by a foreign corporation?

A foreign corporation is a corporation chartered by a state

or country other than the one in which it is doing or seeks to

do business.

865. What are the rights of a foreign corporation to do

business in a state?

A foreign corporation has no right to conduct its business

in another state except to the extent and subject to the restric-

tions which the state permits or imposes upon it. But a state

has no right to interfere with corporations when engaged in

inter-state commerce.

866. Under what restrictions may foreign corporations

generally do business within a state ?

The restrictions which a state usually puts upon foreign cor-

porations desiring to do business therein are defined by statute

and generally differ for different classes of corporations. The
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law generally provides that the foreign corporation must file

a copy of its articles of incorporation with the Secretary of

State, designate some officer upon whom process may be served

within the state, and pay a certain fee for the privilege. By
"doing business" in a state is not meant individual contracts or

transactions within the state, but refers to the general transac-

tion within a state.

867. May a state tax shares in a foreign corporation held

within the state?

In some states the taxation of shares in a foreign corpora-

tion which are held within the state, when the corporation is

already taxed, is considered double taxation and is not per-

mitted. In other states such a tax is not construed as double

taxation and a state which cannot tax the corporation or its

property by reason of their being beyond its jurisdiction may
tax shares held within the state.

L. Dissolution.

868. How may a corporation be dissolved?

A corporation may be dissolved by the repeal of its charter,

by the expiration of its term of existence, by the surrender of

its franchise, and by the forfeiture of its charter. The statutes

of each state specify what is to be done in dissolving a corpor-

ation voluntarily, and action is usually required to be taken by

the stockholders.

C. P. A., N. Y. 1897. C. P. A., 111. 1907.

869. Upon the dissolution of a corporation, in whom does

the title to the corporate property vest, and to whom are such

title-holders responsible ?

When a corporation is dissolved, the title to its property

vests in the directors as trustees for the creditors and the stock-

holders, and the directors are responsible to the creditors and

stockholders for its proper administration and application.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1903.
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870. What is the effect of a dissolution of a corporation

upon claims against it ?

In the absence of statutory provision, no claim can be main-

tained against a corporation after its dissolution, but in most

states the statutes specifically provide that for the purposes of

suit a corporation shall continue to exist for a certain period

after formal dissolution.
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CHAPTER VII.

SALES OF PERSONAL PROPERTY.

A. Definition and Essentials.

871. What is a sale?

A sale is a transfer of title to personal property by a con-

tract calling for a money consideration.

C. P. A., Cal 1907. C. P. A., Cal. 1908.

Personal Property.

872. What is personal property?

All property is real or personal. Personal property in-

cludes all property that is not real property or real estate.

C. P. A., Wash. 1906. C. P. A., N. Y. 1908.

873. What are the principal classes of personal property?

Personal property is also defined as chattels, and is classi-

fied as chattels real and chattels personal. Chattels real are

leases, and chattels personal are either choses (things) in pos-

session or choses (things) in action. A chose in possession is

personal property which has a real tangible existence and which

can be transferred by giving possession. A chose in action is

intangible personal property which cannot be transferred by

delivery or actual possession, though the evidences of such

property may sometimes be transferred by a mere change of

possession. Choses in possession are such things as a horse,

an automobile, dry goods, groceries and the like. Choses in

action are debts, claims and accounts, shares of stock, judg-

ments and contract rights.

C. P. A., N. Y. 1908.

874. Are growing crops personal property?

280
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Growing crops or any natural increase of the soil which is

the direct result of labor expended upon it may be treated as

personal property even before it is severed from the soil.

C. T. A., N. Y. 1903.

875. Are standing trees personal property?

Standing trees are not personal property. Timber only be-

comes personal property when it is severed from the soil.

C. P. A., N. Y. 1903.

Essentials of Sale.

876. What are the essentials of a sale ?

To complete a valid sale there must be a mutual agreement,

the parties must be competent, the consideration for the sale

must be in money, and there must be a transfer of the property

from seller to buyer.

C. P. A., N. Y. 1898.

877. What is the difference between a sale and a con-

signment ?

When goods are consigned to another person by the owner

to be sold at prices and under terms to be fixed by the owner,

the transaction is a consignment and not a sale, and the con-

signee is the agent of the consignor. Where goods are sent to

another person to be sold by him at his own price and under

his own terms and he is to pay a fixed price for them, the

transaction is a sale.

C. P. A., N. Y. 1896. C. P. A., Cal. 1908.

878. What is a bargain and sale ?

A bargain and sale is a present sale of personal property,

whereby the thing sold immediately becomes the property of

the buyer, regardless whether it is delivered or not.

879. What is an executory sale?

An executory sale is one in which the thing sold remains

the property of the seller until the executory contract is fully

performed.
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880. What is meant by a "sale to arrive"?

A "sale to arrive" is a sale conditioned upon the safe arrival

of the goods at their destination. If the goods do not arrive

there is no sale. A "sale to arrive" is merely an executory con-

tract of sale and does not pass title to the goods.
C. P. A., N. Y. 1898.

881. Who may make a valid sale?

Only the owner or his duly authorized agent may make a

valid sale of personal property. As against anyone who pur-

chases it from some one else the owner may pursue the property

and recover possession. There is an exception, however, in the

case of negotiable instruments. If they come into the hands of

an innocent holder for value, such holder gets a good title even

though the seller had no right to the property.

882. What rights has a bona fide purchaser of goods from

one who is not the real owner as against the owner of the

property ?

A purchaser, even though he be bona fide, really gets no

rights at all to goods purchased from one who is not the

owner. While there is a presumption of ownership in the fact

of possession, this presumption may be rebutted. The owner

of goods may recover them wherever he can find them. The

purchaser gets no title to property he buys from a thief, or from

a borrower, or a lessee, or from any one not the real owner or

his agent authorized to sell. This does not, however, apply to

commercial paper. A bona fide holder of commercial paper

gets good title if he buys it before maturity without notice of

any defects.

C. P. A., N. Y. 1898.

883. What requisites must the consideration for a sale

have?

The consideration for a sale must be money. If there is

no consideration, the transaction is a gift, and if the considera-

tion is something besides money, it is a barter. The considera-
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tion need not be adequate to support the sale, but there must be

some consideration.

Price.

884. What term is applied to the consideration for the

sale?

The consideration for a sale is known as the price.

885. How is the price fixed?

If the agreement contains express reference to the con-

sideration, then the amount mentioned in the contract is the

price. If there is no price mentioned, then the buyer is pre-

sumed to pay a reasonable price for the goods.

886. What requisites must the property have in order that

there may be a sale ?

In order to constitute a valid sale, the seller must have title

to the thing sold, and the subject matter of the sale must have

an actual or potential existence.

Existence of Property.

887. What is meant by property having an actual exist-

ence ?

Property that has an actual existence is property which has

a present existence and which has not been destroyed. If the

subject matter of the contract has been destroyed, there can be

no sale. If it has not yet come into existence but has a poten-

tial existence, it can be the subject of sale.

888. What is meant by property having a potential exist-

ence ?

Property has a potential existence when it has not yet come

into existence, but is the natural product or expected increase

of other property already owned by the seller. Growing crops,

the products of a factory which have not yet been made, the
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natural increase of a stock or poultry yard may be sold, for they

have a potential even though not yet an actual existence.

889. What is incorporeal property?

Incorporeal property is property which has a present and

actual existence, but has not a physical tangible existence, such

as a firm name, a good-will, a trade-mark and the like. Incor-

poreal property may be the subject of sale.

890. May after-acquired property be sold?

After-acquired property is property which the seller has

not yet acquired, but which he expects to acquire. Such prop-

erty can be sold if it has an actual or potential existence. If

it has neither an actual nor potential existence, there can be no

sale though there may be an executory contract of sale.

C. P. A., N. Y. 1903.

B. The Contract of Sale.

891. How does a sale arise?

A sale, like every other contract, arises out of an offer and

an acceptance. The buyer may offer to purchase and the seller

accept the price offered, or the seller may offer to sell and buyer

accept the offer of sale at the price asked.

Offer and Acceptance.

892. When an offer is made by letter and an acceptance is

also sent by letter, when is the sale consummated?

When both offer and acceptance are sent by mail, the sale

is consummated when the acceptance is mailed. Up to that

time the offer may be withdrawn but when the acceptance is

deposited in the mail, the contract of sale is completed, the Post-

Office Department which brought the offer, being the agent of

the one who makes the offer, and an acceptance given to it, is

given to its principal.

893. If the offer is made by telegraph and the acceptance

is sent by mail, when is the sale completed?
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When the offer is made by telegraph and the acceptance is

sent by wire, the sale is consummated when the acceptance is

received by the one making the offer, and until the receipt of

such acceptance, the offer may be revoked. In this case, the

telegraph company is the agent of the one making the offer and

the delivery of an acceptance to the Post-Office Department is

not a delivery to his agent. The Post-Ofnce Department be-

comes the agent of the acceptor and not until the acceptance

reaches its destination is the contract of sale completed. In

this case, had the acceptance been made by wire, the sale would

be complete when the acceptance was filed with the telegraph

company bringing the offer. A wire acceptance to a wire offer,

delivered to a company other than the one bringing the offer

does not complete the sale until delivered to the one making

the offer. When an acceptance is given to the agent of the one

making the offer, it completes the sale, whether the acceptance

is received or not. But when the acceptor employs a different

means of communication than the one by which the offer is

brought, the acceptance must be delivered to complete the sale.

894. After a contract of sale has been made, how may it be

changed ?

A contract of sale may be changed in the same manner as

any other contract may be changed. The buyer and seller may

mutually agree to modify the contract, or either of them may

rescind the contract if he has been induced to enter into it

through fraud, misrepresentation or mistake, or the contract is

illegal, or the other party fails to live up to his part of the agree-

ment. A refusal of the buyer to accept the goods upon de-

livery gives the seller a right to rescind the contract. The

buyer may rescind if the goods are not up to the quality or

quantity stipulated in the agreement, or if the seller fails to

deliver them at the time and place agreed upon.

Bill of Sale.

895. What is a Bill of Sale?
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A Bill of Sale is a written instrument, generally under seal,

which evidences the transfer of title to personal property.

C. P. A., 111. 1904.

896. When should a Bill of Sale be required and what is

its purpose?

When upon a sale of personal property, there has been no

change of possession, a Bill of Sale should be taken by the pur-

chaser and recorded in order to protect him against creditors

of the seller or subsequent bona fide purchasers. In the ab-

sence of a recorded Bill of Sale, possession is prima facie evi-

dence of ownership, and a subsequent purchaser for value in

good faith would get a good title, but a recorded Bill of Sale

is constructive notice to all persons that the title belongs to

the purchaser mentioned therein, and overthrows the presump-

tion of ownership that arises from possession.

Statute of Frauds.

897. When should a contract of sale be in writing in order

that it may be enforced ?

Under the statute of frauds in most states, a contract for

the sale of goods, wares, and merchandise of over fifty dollars

in value must be in writing to be enforced, unless part of the

purchase price has been paid, or part of the goods delivered.

There need be no formal writing, and any letter or memoran-

dum will be sufficient if it clearly indicates the agreement and

is signed by the party against whom the contract is sought to

be enforced, or his duly authorized agent.

898. What is meant by "goods, wares, and merchandise,"

as used in the statute of frauds ?

All things are included in the phrase "goods, wares, and

merchandise," as used in the statute of frauds that are embraced

by the term "personal property." It includes actual physical

property and also incorporeal property and choses in action.

It embraces all classes of physical personal property, even
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though it is of a kind that cannot be delivered immediately or

is not subject to partial delivery.

899. Are goods that are to be manufactured "goods, wares,

and merchandise" and subject to the statute of frauds?

Generally, a contract for goods which the seller is to man-

ufacture is not a contract for goods, wares, and merchandise,

under the statute of frauds, but rather a contract for work and

labor. But it depends largely upon whether the seller is a man-

ufacturer who produces the goods in the regular course of his

business or whether he makes them to order specially. In

Massachusetts this is the test of whether goods come under

the designation of goods, wares, and merchandise, and the

Massachusetts rule, so-called, is followed in most of the states.

In New York, however, a contract for goods to be manufac-

tured is not a contract of sale if the goods are not yet in exist-

ence, but a contract for work and labor. But if the goods are

already made, but additional work is to be done upon them

to make them marketable, a contract for their sale is in nearly

all cases a contract for the sale of goods, wares, and mer-

chandise and not one for work and labor.

900. When is a contract of sale one for goods of over

fifty dollars in value?

A contract of sale is for goods of over fifty dollars in value

when the price mentioned in the agreement is over fifty dol-

lars, when the reasonable value of the goods in case no

price is fixed is over fifty dollars, when the price can not be

determined until the quantity is determined, and the quantity

is worth more than fifty dollars when determined, and when

the aggregate price of several articles which are sold at separate

prices is over fifty dollars.

901. What are the requisites of a part payment in order to

comply with the statute of frauds?

A part payment such as will avoid the necessity of a con-
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tract of sale being in writing in order to be proved, must be

actually made at the time of the contract, by the buyer or his

agent to the seller or his agent, and must be accepted by the

seller as a payment.

902. What are the requisites of a partial delivery such as

will take the contract out of the statute of frauds?

In order that a contract of sale need not be in writing in

order to be proved a partial delivery as required in the statute

of frauds, means not only an actual delivery of a part of the

goods by the seller, but also their receipt by the buyer and his

acceptance of them as a delivery of part of the goods.

C. Passing of Title.

903. What is meant by the passing of or the transfer of

title ?

The passing of title in goods that are the subject of a sale

means the legal transfer of the property rights of the seller in

the thing sold to the buyer. Title passes when the original

owner is divested of his property in the thing sold and the

legal title to it vests in the buyer.

904. When a sale is made, what is the legal presumption

as to the passing of title?

When a sale is made, in the absence of any evidence of a

contrary intention, the presumption is that the title passed upon

the sale being made, from the seller to the buyer.

Importance.

905. Of what importance is it to know just when title

passes ?

The passing of the title often determines the rights of cred-

itors and of subsequent purchasers without notice. Goods that

are still in the hands of the seller, the title to which has not

passed to the buyer, are subject to the seller's debts, and such
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goods, if purchased by another buyer, will give such buyer good

title. The time is also important in determining upon whom
the loss falls if the goods are destroyed by fire or otherwise.

If title has passed, the loss is upon the buyer ; if title has not

passed, the loss is upon the seller.

906. When does the title to property pass from the seller

to the buyer?

The passing of title from the seller to the buyer depends

upon the intention of the parties as expressed in their agree-

ment or by their acts. If anything still remains to be done to

the property, such as weighing or measuring, the title has not

passed. If goods are sold to be delivered, the title does not

pass until delivery is made, and risk for loss remains with the

seller until such time. When goods are delivered without any

reservation as to title, the title passes from seller to buyer. But

delivery is not necessary to pass title. When specific goods

are sold, and the bargain and sale is conplete, the title passes.

C. P. A., N. Y. 1900.

907. When the goods sold are not specific but merely a

portion of a general quantity, when does title pass?

When the goods sold are not specific but only part of a

larger quantity, as in the case of a sale of fifty bushels of

wheat out of a bin containing five hundred bushels, the title

does not pass upon sale, but only when the exact quantity sold

is set aside for the purchaser. If the fifty bushels are meas-

ured out and designated as the specific fifty bushels purchased,

then the title passes. When the goods are sold to be manufac-

tured, the title passes only when they are completed and the

specific number or quantity set aside and designated as in ful-

fillment of the contract of sale.

Conditional Sales.

908. When there is a conditional sale, when does the title

pass?
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When there is a conditional sale of specific property and the

condition is a condition precedent, as where the sale is subject

to a pre-payment of the price, or the giving of security, the

title does not pass until the condition has been performed, un-

less a contrary intention of the parties is evident.

909. What are "conditional sale contracts?"

"Conditional sale contracts" is a term frequently used to

indicate contracts of sale in which the possession is given to

the buyer with the express stipulation that title shall not pass

until the property shall have been fully paid for. It is a form

of contract now in almost universal use by installment book,

furniture and piano dealers and is sometimes also referred to as

a "lease." The purchaser of goods under a conditional sale con-

tract does not get title to the goods nor can he transfer the title

to any one else.

Kinds of Sales.

910. When goods are sold on credit, in whom is the right

of possession and of property vested?

When goods are sold on credit the title passes to the buyer

and so does the right of possession. The mere fact of giving

credit indicates an intention that the title shall pass.

C. P. A., N. Y. 1897.

911. When goods are sent C. O. D., when does title pass?

When goods are sent to the buyer C. O. D., the title to them

does not pass until the charge upon them has been paid, even

though the buyer secures actual possession of them from the

carrier or agent who undertakes the delivery.

912. When a sale is made subject to approval, when does

the title pass ?

In a sale upon approval title does not pass until the goods

are approved by the buyer, either expressly or as implied from

his conduct with respect to the goods.
C. P. A., N. Y. 1907.
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913. When goods are ordered delivered to a carrier, such

as a railroad, steamboat or express company, when does title

pass?

When goods are bought and ordered delivered to a carrier,

the title to them passes when delivery is made to the carrier.

C. P. A., N. Y. 1903.

914. When goods are sold to be shipped, when does the

title pass from seller to buyer ?

When goods are sold to be shipped, the title to them does

not pass from seller to buyer until the shipment is actually

made according to the terms of the contract.

915. When goods are sold which have not yet been ac-

quired by the seller, when does the title pass ?

When the seller has not yet acquired the property which he

has sold, the title to them does not pass until he has procured

the goods and set them aside for the particular purchaser to

whom they were sold.

916. When goods sold are in the possession of a third per-

son or in a warehouse, when does title pass ?

When the goods sold are not in the possession of the seller,

but in that of a third person or are stored in a warehouse, the

title passes only upon delivery to the buyer and the receipt by

him of a warehouse receipt or an order upon the person in

whose possession the goods are.

Bill of Lading.

917. When a bill of lading is taken out by the seller, when

does the title pass ?

When the seller takes out a bill of lading in the name of

the buyer, the title passes, but when the seller takes out the bill

of lading to his own order, the title does not pass except by in-

dorsement of the bill of lading and its delivery to the buyer.

When the bill of lading is sent to the buyer attached to a draft,

the title does not pass until the draft is paid.

16
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918. A sale of goods is made deliverable at the factory of

a purchaser, and a draft drawn for cost with bill of lading, made

out in the name of the shipper, attached and such bill of lading

indorsed in blank. The draft is paid, and subsequently it is

learned that the goods were lost in transit. As between con-

signee and consignor, upon whom does the loss of the goods

fall?

Where goods are made deliverable at the factory of a pur-

chaser, the title does not pass by mere delivery to the carrier.

Moreover, where a draft accompanies a bill of lading made out

in the name of the shipper, it evidences an intention that title

shall not pass until the draft is paid. In this case, the title to

the goods remained in the shipper up to the time the draft

was paid and any loss that occurred prior to the passing of the

title falls upon him, as between consignor and consignee.

C. P. A., 111. 1905.

919. When goods are ordered of a New York corporation

by a Chicago business house, whose agent is the carrier and

who can sue if the goods are lost in transit?

Where no place of delivery is mentioned, the place of de-

livery is the place of sale. In this case the place of delivery is

New York, and the title to the goods passed upon the delivery

of them to the carrier consigned to the buyer in Chicago. The

carrier is the agent of the buyer and the buyer must sue if

they are lost in transit.

C. P. A., 111. 1906.

920. What is a sufficient change of possession to pass the

title ?

Possession of the goods must be given to the buyer by the

seller with the intention that such possession shall pass the title

in order to have a transfer of title. If the goods are delivered

by a carrier contrary to the seller's instructions, or if possession

of them is obtained by the buyer through fraud, there has been

no change of title and the seller can recover the goods wherever

he finds them.
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D. Delivery and Acceptance.

921. Must goods sold be delivered?

In the absence of any stipulation in the agreement regard-

ing delivery, goods that are sold must be delivered, and until

delivery is made or attempted, the seller cannot sue to recover

the purchase price.

Delivery.

922. What is meant by delivery?

The seller is under no obligations to carry the goods to the

buyer. If he places the goods at the disposal of the buyer

where he can get them and remove them, there has been a suf-

ficient delivery.

923. Where must delivery be made?

If there are no stipulations in the agreement, delivery of

goods sold must be made at the place of sale.

924. What is the effect of a delivery to a carrier for ship-

ment, when the goods are, under the agreement, to be sent to

the purchaser?

If the carrier is designated in the agreement or in the in-

structions of the buyer, a delivery to the designated carrier is

equivalent to a delivery to the purchaser. Delivery in any

other way is at the sender's risk and is not completed until the

goods reach the buyer. Delivery to a warehouse or to any

other place designated by the purchaser is also equivalent to a

delivery to the purchaser.

Time of Delivery.

925. When should delivery be made?

In the absence of any stipulation as to the time the goods

are to be delivered, they must be delivered within a reasonable

time. What constitutes a reasonable time depends upon the
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nature of the business and the character of the goods. Mani-

festly perishable goods must be delivered promptly. When the

time of delivery is fixed in the contract, it must be made within

such time and failure to deliver as per agreement releases the

buyer from obligation to accept, and conversely a failure to

accept within the prescribed time releases the seller from obli-

gation to deliver. Delay in delivery, however, is waived by

the acceptance of the goods, though it does not waive the

buyer's right to recover for damages due to such delay.

C. P. A., N. Y. 1903.

926. What will excuse the seller from delivery within the

time prescribed in the contract?

A destruction of the property by what is called "An Act of

God," such as storm, lightning, etc., releases the seller from

obligation to deliver, so also does the destruction of the goods

by an accident through no fault of the seller: And when the

buyer repudiates the contract before delivery, the seller is re-

leased from obligation to make delivery. The buyer may

waive delivery or consent to a delay or a non-delivery, and if

he prevents the seller from making delivery, the seller is ex-

cused. Inability, or difficulty or inconvenience in making de-

livery does not excuse the seller.

C. P. A., N. Y. 1903.

927. How is the time of delivery computed?

When delivery is to be made within a certain time, the date

of the contract is excluded and the last day of delivery is in-

cluded in computation.

928. When goods are to be delivered in a specified number

of months, what time is meant ?

When the time of delivery is referred to by months, cal-

endar and not lunar months are meant.

929. When goods are to be delivered in a specified number

of days, what time is meant?
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When goods are to be delivered in a certain number of days,

it means the specified number of successive days, including

Sundays. But if the date of delivery falls on a Sunday, that

date is excluded and it must be made on the day following.

930. At what time of day must delivery be made?

If the delivery is to be made at a particular place at which

the buyer is to be to inspect the goods, the delivery must be

made during daylight. If delivery is to be made anywhere,

then it may be made at any convenient hour up to midnight of

the day of delivery. And as to what is a convenient hour de-

pends upon the particular circumstances of each case. And
when the inspection of the goods calls for daylight, they must

be delivered at sufficient time before sunset to give opportunity

for daylight inspection.

931. If under a contract of sale of goods, the seller de-

livers them to a common carrier for transportation to the

buyer, who would bear the loss if the goods were injured in

transit, the carrier not being at fault ?

If the carrier is mentioned in the agreement or selected by

the buyer, the title to goods shipped passes upon delivery to

the carrier and in such case the risk of transit is the buyer's

and not the seller's, and if the goods are injured without fault

of the carrier, the loss will be upon the buyer.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1903.

932. What right has the buyer to inspect the goods before

delivery ?

The seller must give the buyer an opportunity to inspect

the goods and an offer of delivery that does not permit him to

inspect is not a good delivery, but the buyer must not be un-

reasonable and if he is given a reasonable opportunity to in-

spect the goods, he must accept them, whether he avails him-

self of the opportunity or not. In the absence of agreement

the place of inspection is the place of delivery.
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Failure to Deliver.

933. If goods are to be delivered by installments, what is

the effect of a failure to deliver any one installment?

When goods are to be delivered by installments, a failure

to deliver one installment will permit the buyer to rescind the

whole contract. He may then sue for damages for the breach

without waiting for the time of delivery of all the installments

to elapse.

934. Where a delivery only is necessary to complete a

sale, can the buyer by refusing to receive the property, throw

the risk of injury or loss on the seller?

Where a delivery only is necessary to complete a sale, the

seller need only tender delivery to relieve himself from liability

for the care of the goods, and where the delivery is to consist of

having the goods at a particular place where the buyer is to

call or send for them, a notice that the goods are there at the

disposition of the buyer is a sufficient offer of delivery.

C. P. A., N. Y. 1901.

935. What is meant by symbolical delivery?

Frequently goods are in such bulk or are so situated that

actual delivery is impossible, in which case a delivery is made

by the delivery of something signifying right to possession,

such as a key to a warehouse in which the goods are stored,

or a warehouse receipt, or the delivery of a part for the whole,

or by the execution and delivery of a Bill of Sale.

Acceptance.

936. What is the duty of the purchaser in a contract of

sale, to accept?

If the goods are delivered according to contract, the pur-

chaser must accept.

937. What constitutes acceptance?

Acceptance is receiving the goods according to the terms
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of the contract of sale with the intention of retaining them.

An acceptance may be either expressed or it may be implied

from the conduct of the parties. If the goods are not re-

jected within a reasonable time, the law will presume that they

were accepted. Notice that the goods are not satisfactory and

are held at the seller's risk constitutes a rejection. The buyer

is not required to send the goods back, though sending the

goods back is equivalent to notice of rejection. When the

buyer acts towards the goods as owner, such as reselling them,

or altering them, it is equivalent to an acceptance.

938. What is the effect of an acceptance?

An acceptance is binding and conclusive upon the buyer.

After accepting goods, he can not withdraw his acceptance

and reject them, unless his acceptance has been obtained

by fraud or mistake, and he is liable for them according to the

terms of the contract.

939. When may a purchaser refuse to accept goods ?

The purchaser may refuse to accept the goods when they

are not delivered according to the terms of the contract, when

they are not of good enough quality, when they are lacking in

quantity, and when they are not delivered at the time and place

agreed upon.

Payment.

940. What is the buyer's duty after delivery and accept-

ance?

After delivery and acceptance, the buyer must pay for the

goods according to the terms of the contract. He must make

payment or tender of payment at the time and place agreed

upon. Where there is no agreement to the contrary, payment

is presumed to be cash unless the custom or usage of the partic-

ular business indicates otherwise. When no price is mentioned,

the buyer is presumed to pay a reasonable price for the goods.

If the payment is made according to the contract or according
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to the direction of the seller, the buyer is discharged from ob-

ligation whether the seller actually receives the money or not.

E. Warranties.

941. What is a warranty in a contract of sale?

A warranty is an agreement by the seller to make good to

the buyer any damage he may suffer by reason of the failure

of the goods sold to come up to the terms of the contract,

either express or implied.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

942. What is the nature of a warranty?

A warranty is an agreement collateral to the agreement of

sale. It is not an independent agreement but is part of the

completed sale contract, though not essential to it.

943. What is the distinction between a warranty and a con-

dition ?

A condition is an element of the contract itself and if the

condition is not performed either the contract does not come

into existence, or it may be avoided after it has come into ex-

istence, according as the condition is either a condition prece-

dent or a condition subsequent. A warranty is a mere col-

lateral agreement, the breach of which has no effect upon the

existence of the contract, but which will give rise to an action

for damages or permit the seller to rescind the contract.

C. P. A., N. Y. 1903.

944. What is the consideration supporting a warranty ?

The fact that the contract of sale is entered into by the

"buyer is sufficient consideration for the warranty given by the

seller. No new or additional consideration is necessary to

support a seller's warranties, if the warranty is given at the

time of sale. If the seller warrants the goods at some future

time, such a warranty is a new independent agreement and

requires a new consideration to support it.
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945. What is the distinction between an express warranty

and an implied warranty ?

An express warranty is some verbal or written statement of

the owner with regard to the goods sold ; an implied warranty

is a warranty which the law presumes to have been made on

account of the nature of the sale and the situation of the

parties.

Express Warranty.

946. Is any particular method of expression required to

constitute an express warranty?

No particular form of words is necessary to constitute a

warranty. Any statement of the seller during negotiations re-

specting the character, quality or quantity of the goods, made

by him with the intention that it should induce a sale, and re-

lied upon by the buyer is a warranty.

947. What statements of the seller are not warranties ?

Mere expressions of opinion by the seller as to the character

of the goods sold do not ordinarily constitute a warranty. The

statement of the seller must be a statement of a fact and not

merely one of belief.

948. Will a seller's statement as to the value of the thing

sold be a warranty ?

A statement as to value is not a warranty except in the case

of property whose value is the only element inducing the pur-

chase as in the case of promissory notes or stock certificates.

949. To what extent may a seller praise his goods without

committing himself to an agreement of warranty?

A certain latitude is allowed to merchants and manufac-

turers to praise their own goods and so long as their state-

ments are mere expressions of opinion or confidence in the

goods, or their expectation of their wearing qualities, such

praise is not a warranty.
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950. Can there be an implied warranty where there is

already an express warranty upon the same subject?

Ordinarily, where there is an express warranty, no implied

warranty will be presumed upon the same subject, though

where the intention of the parties is clear, there may be both

an implied and express warranty upon the same subject.

Implied Warranties.

951. What classes of warranties are implied?

Implied warranties in a sale relate to the title to the goods

and to their quality, including their fitness for the use intended,

their merchantability and their conformity to sample.

Title.

952. When does an implied warranty of title arise?

Whenever a person sells goods as the owner thereof, and

sells neither in a representative capacity nor with the restric-

tion that he is selling only his interest in the goods, there is an

implied warranty that he has good title to the goods sold.

953. Is there any implied warranty of title in the sale of

goods by an executor, trustee, pledgee, mortgagee or sheriff?

There is no implied warranty of title in a sale by any one

who acts in an official capacity as does an executor, trustee in

bankruptcy, sheriff, pledgee and others.

954. Is there any implied warranty of title in a sale made

by an agent?

When goods are sold by an agent who is known to act as

such, there is no implied warranty of title on the part of the

agent, though the agent may bind his principal by warranty.

Where the agent does not disclose that he is acting in a rep-

resentative capacity and such fact is not known, the agent im-

pliedly warrants that he has title to the property.
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955. Is there any implied warranty of title when goods are

not in the possession of the seller?

Some courts have held that where goods are not in the pos-

session of the seller, there is no implied warranty of title, but

the prevailing rule is that a warranty of title arises regardless

of whether the goods are or are not in the possession of the

seller.

956. Is there any implied warranty of title in the sale of

gOods for future delivery?

Where goods are sold for future delivery or upon an ex-

ecutory contract of sale, there is always an implied warranty

Viat the seller has good title.

Quality.

957. What implied warranty as to quality arises when
goods are bought of a manufacturer?

Goods sold by a manufacturer carry with them an implied

warranty that they are made of good materials and in a work-

manlike manner.

958. What implied warranty arises when goods are sold

by sample?

When goods are bought by an examination of the sample

and not of the total quantity, there is an implied warranty

that the quality of the bulk is equal to the quality of the sample.

If the seller, however, insists that the buyer examine the bulk

and gives him an opportunity to do so, there is no sale by

sample and no implied warranty that the quality of the bulk

equals the quality of the part exhibited.

959. When goods are sold by description, what implied

warranty arises ?

When goods are sold by description, the seller impliedly

warrants that they are goods that conform to such description.

If the description is by some trade name, or formula, the
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goods must be similar to goods that are marketable under such

description.

Merchantability.

960. What implied warranty arises that the goods sold are

merchantable ?

When there is an executory sale which does not permit in-

spection, the seller impliedly warrants that the goods will be

of fair average quality and salable upon the market for a fair

average price of such goods. They need not be of the best

goods of their kind but must be of at least average quality.

961. What warranty of quality arises when goods are

bought for a particular use?

When goods are bought to be used for a particular purpose,

which the buyer communicates to the seller, relying on his

judgment to furnish such goods, there is an implied warranty

that the goods are reasonably fit for the use intended. But

where the buyer selects the goods on his own judgment, there

is no such warranty even though the goods are unfit for the

particular purpose he has in view.

962. What implied warranty arises upon the sale of food

products ?

When food products are sold by a dealer to a consumer, he

impliedly warrants that they are fit for consumption as food,

but when they are sold by one who is not a dealer, or are sold

by one dealer to another, there is no such implied warranty.

Caveat Emptor.

963. What is the rule of "caveat emptor ?"

"Caveat emptor" means that the buyer takes the risk.

When goods are sold which are actually in existence by one

who did not grow or manufacture them, and they are open to

inspection by the buyer, there is no implied warranty as to their

quality and the buyer takes them at his own risk, unless there
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has been an express warranty or some fraud or misrepresenta-

tion. This is true even though the defects are latent, and not

obvious and easily discovered. If, however, the seller has

grown or made the goods himself, the rule of caveat emptor

does not apply and the usual implied warranties attach to the

sale.

F. Remedies of Seller.

964. What remedy has the seller when title and possession

of the goods have passed to the buyer and he refuses to pay

for them?

When the buyer has acquired both title and possession of

the goods and the seller has reserved no lien thereon, the only

remedy the seller has if the buyer refuses to pay, is a suit to re-

cover the purchase price. He cannot rescind the contract and

get the goods back.

965. When title to goods has passed from seller to buyer,

but possession still remains with the seller, what remedies has

he if the buyer refuses to pay ?

Where title to goods has passed but they are still in posses-

sion of the seller, the buyer refusing to pay, the seller may sue

the buyer for the purchase price, or he may exercise his right

of lien and sell the goods, holding the buyer for any deficiency,

or he may keep the goods and sue the buyer for any difference

there may be between the contract price of the goods and the

market value at the time of the breach.

966. What remedy has the seller when but part of the

goods has been delivered and the buyer refuses to pay?

Where the title to goods has passed from seller to buyer

and only part of them has been delivered, the seller may sue

for the purchase price of all of the goods, or he may enforce

his lien upon that part of the goods still in his possession and

hold the buyer for any deficiency, or he may keep the goods

still in his possession and sue the buyer for the purchase price

of that part of the goods which has been delivered.
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967. What is the remedy of the seller where the goods

have been delivered but the title has not passed and the buyer

refuses to pay?

The seller of goods which have been delivered but the title

to which still remains in the seller, may upon the buyer's re-

fusal to pay, either recover back the goods or sue for the pur-

chase price.

968. What lien has a seller upon goods in his possession?

The seller has a lien upon all goods in his possession belong-

ing to the buyer to secure the purchase price or as much of it

as remains unpaid. The lien attaches only after title has

passed. Before the passage of title, the ownership is vested in

the seller and there is no necessity for a lien.

969. When the seller exercises his right of lien and resells

the goods, what course must he follow?

When a seller in enforcing his lien makes a resale of the

goods, he must first give notice to the buyer that he will make

such sale. He must conduct the sale fairly and get the best

possible price for the goods. If the goods bring more than the

amount owing by the buyer, plus the reasonable costs and ex-

penses incurred by the seller, he must account to the buyer for

such surplus.

Stoppage in Transitu.

970. What is meant by the right of stoppage in transitu?

Stoppage in transitu is the right a seller of goods may have

to stop the carrier to whom he has delivered goods consigned

to a purchaser, from delivering the goods, and to get possession

of them again for the purpose of enforcing his lien upon them

for his purchase price.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1908.

C. P. A., N. Y. 1906. C. P. A., 111. 1904.

971. What must be the relation between the parties in

order to give this right?
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In order to give this right there must be a privity of con-

tract resulting in a direct contract relation between the parties.

A seller may stop goods consigned to a buyer. This is so even

if he has only a partial interest in the goods. A principal may
stop goods shipped to his agent to sell. But one having a mere

lien upon the goods may not exercise this right.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1908.

C. P. A., N. Y. 1906. C. P. A., 111. 1904.

972. What property is subject to stoppage in transitu?

Only that property for which payment is sought to be se-

cured by the exercise of the right can be stopped in transit.

973. What elements are essential to the exercise of the

right ?

In order that the right of stoppage in transitu may be ex-

ercised, the goods must be unpaid for, they must be in transit,

and the party to whom they are sent must be insolvent.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1900.

974. When does the transit of goods begin?

The transit of goods begins as soon as they are delivered to

the carrier or his agent for shipment.

975. When does the transit of goods end?

The transit of goods ends as soon as the goods arrive at the

place where under the terms of the contract of sale, they are to

be delivered to the purchaser.

976. To what extent must the buyer be insolvent in order

to have the right of stoppage in transitu accrue ?

For the right of stoppage in transitu to accrue, it is not

necessary that the buyer be actually adjudged a bankrupt. His

inability to pay debts is the test, but the seller takes the risk of

being able to show his insolvency, if he exercises the right.

977. When does the right of stoppage in transitu end?

The right of stoppage in transitu ends upon the actual or

constructive delivery of the goods to the buyer or to some one
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authorized to receive them for him. The arrival merely at the

place of destination does not stop the right. The goods must

pass from the control of the carrier to that of the buyer.

C. P. A., N. Y. 1900. C. P. A., N. Y. 1908.

978. When is the right of stoppage in transitu completely

exercised ?

The right of stoppage in transitu is fully exercised only when

the seller has by himself or agent resumed possession of the

goods. Such possession may be either actual or merely con-

structive. But a stoppage of a portion of the goods does not

operate as a stoppage of all.

979. How is the right of stoppage usually exercised?

A stoppage in transitu is accomplished by notice to the car-

rier. Upon such notice, the seller secures the right to posses-

sion, subject only to the lien of the carrier for freight. If

goods are delivered after such notice the seller has recourse to

the carrier for their value.

C. P. A., N. Y. 1906.

980. What is the effect of stoppage in transitu?

Stoppage in transitu merely puts the parties in the position

they were before the goods were shipped. It does not rescind

the contract and the buyer may still get them by paying the

purchase price. After the purchase price has become due, the

seller may resell the goods and apply the proceeds upon the

original purchase price.

981. What is the effect of a wrongful stoppage in trans-

itu?

Where goods are stopped in transit wrongfully, the seller

becomes liable both to the buyer and to the carrier for the dam-

age either may have sustained by such wrongful stoppage.

G. Remedies of Buyer.

982. What remedy has the buyer when the seller refuses

to deliver the goods?
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When the seller of personal property refuses to deliver

goods purchased, the only remedy the buyer has is to sue to re-

cover back the purchase price if it or any part of it has been

paid and for damages for breach of contract.

983. What is the measure of the damage suffered by the

buyer when the seller refuses to deliver goods which he has

purchased ?

The measure of damages in the case of a breach of contract

of sale is the difference between the contract price and the

market value of the goods at the time the breach occurred.

The market value is the price at which the goods can be re-

placed. If the market value at the time of breach is lower than

the contract price, the buyer can only recover nominal damages.

The market value which governs is the market value at the

place of delivery. If there is no market value at the place of

delivery, then the market value is the price at the nearest place

where the goods can be bought, plus the cost of carriage to the

place of delivery.

984. What remedy has the buyer against a seller refusing

to deliver goods after the title has passed ?

If title to the goods has passed to the buyer and the seller

refuses to deliver them, the buyer may either sue for damages

or bring an action in replevin to recover the goods.

Breach of Warranty.

985. What remedy has the buyer when goods have been

delivered but are defective ?

When goods have been delivered and are not up to the con-

tract or the express or implied warranties, the buyer may either

refuse to accept them or sue for damages for breach of war-

ranty.

986. What remedy has the buyer in case of a breach of

warranty ?

17
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If the warranty is express the buyer cannot, according to

the general rule, rescind the contract but must sue for dam-

ages suffered by reason of the breach. If the warranty is im-

plied, the buyer may rescind the contract and sue for the pur-

chase price after returning the goods, or he may keep the goods

and sue for damages.

987. May an injured party treat a breach of condition as

a breach of warranty?

A party to a contract of sale who has been injured by a

breach of a condition may treat it as a breach of warranty and

elect to sue for damages for the injury rather than to exercise

his right to rescind or avoid the contract.

C. P. A., N. Y. 1903.

988. What is the measure of damages for a breach of war-

ranty ?

The measure of damages for a breach of warranty is the

difference between the value of the goods as they are and the

contract price.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.



CHAPTER VIII.

BAILMENTS.

A. Definition and Classification.

989. What is a bailment ?

Bailment is the delivery of goods to some other person,

under a contract that the purpose for which the goods are de-

livered will be executed and that the goods shall then be re-

turned to the owner or dealt with according to his direction.

The one who delivers the goods for the purpose of bailment is

called a bailor and the one with whom goods are bailed is

called a bailee.

C. P. A., N. Y. 1897. C. P. A., Cal. 1907.

C. P. A., 111. 1904.

990. What is the essential difference between a sale and

a bailment ?

In a sale, the thing delivered is not returned by the one who

receives it, but something else is given in return, namely,

money. A bailment contemplates the return of the identical

thing delivered, either in the same or in altered form. A de-

livery of goods to a storage house for keeping is a bailment.

991. What exception is there to the rule that in a bailment,

the identical thing bailed is to be returned either in the same

or altered form ?

When grain is delivered to a warehouse or grain elevator,

and is there commingled with other grain of the same kind,

the identical grain cannot be returned, and it is sufficient that

a similar quantity of grain of the same kind and quality be re-

turned. By the custom of merchants, and the intention im-

plied from the conduct of the parties, the title to such grain

860
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does not pass by virtue of the fact that it is commingled with

other grain, and the transaction is considered a bailment and

not a sale.

Classification.

992. What are the various classes of bailments?

Bailments are classified according as they are for

:

1. The sole benefit of the bailor or of some one for whom
he acts.

2. The sole benefit of the bailee or of some one whom he

represents.

3. The benefit of both bailor and bailee or their prin-

cipals.

Besides this general classification there are certain excep-

tional bailments which relate to the liabilities and rights as

bailees of common carriers, inn keepers, telegraph companies

and others who are given charge of goods for transportation or

safe-keeping.

C. P. A., N. Y. 1897. C. P. A., 111. 1904.

B. Liability in General.

993. What amount of care must a bailee exercise toward

the property in his possession belonging to the bailor?

When the bailee receives no payment for taking care of the

goods and does it simply as an accommodation to the bailor,

he is required to exercise only slight care and will not be re-

sponsible for the loss of the goods, except when such loss is

the result of gross negligence on his part. When the bail-

ment consists of a gratuitous loan to the bailee of property for

the use of which he is to pay nothing, being merely a borrower

of the articles, he is required to take extraordinary care of them

and will be responsible for their loss, if he is guilty of even

slight negligence. When the bailee is paid for taking care of

the goods he must use ordinary care and is responsible if the

goods are lost through ordinary negligence on his part.

C. P. A., N. Y. 1897.
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Degrees of Care.

99L What is meant by ordinary care?

Ordinary care is that degree of care which an ordinarily

prudent man would generally take of his own goods.

995. What is meant by extraordinary care?

Extraordinary care is that degree of care which very

prudent men would generally take of their own goods.

996. What is meant by slight care of goods intrusted to a

bailee?

Slight care is that degree of care which persons of less

than ordinary prudence generally take of their own goods.

Degrees of Negligence.

997. What is meant by slight, ordinary and gross negli-

gence ?

Slight negligence is such negligence as one would be guilty

of who failed to exercise extraordinary care. Ordinary negli-

gence is the degree of negligence which is the result of failure

to exercise ordinary care. Gross negligence is such negligence

as one would be guilty of who failed to exercise even slight

care.

C. P. A., 111. 1904.

998. How is the degree of care or negligence de-

termined ?

Whether the care exercised has been slight, ordinary or ex-

traordinary and whether negligence has been slight, ordinary

or gross is always a question of fact for a jury to determine

from the facts and circumstances of each particular case.

999. Is the bailee an insurer of the goods bailed?

A bailee is not an insurer of the goods bailed unless there is

a special agreement to that effect. He is not liable if the

goods are destroyed or lost through no fault of his own, by fire,
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storm, robbery or in any way not attributable to negligence on

his part.

1000. When goods in the care of a bailee are lost or de-

stroyed, upon whom rests the burden of proving negligence ?

Usually the burden of proving negligence rests upon the

plaintiff, but in the case of a bailment, the fact that goods

given to the bailee, in good condition, are lost or damaged, is

prima facie evidence that the bailee has been negligent and

the burden is upon him to prove that he exercised the proper

care with respect to the goods. But if he proves the goods

were lost or destroyed by fire or storm or burglary, or by any

cause that would relieve him from liability if he had not been

responsible for it, then the burden of proving negligence rests

upon the bailor.

1001. If the bailee sells or converts to his own use the

goods left to his care, what recourse has the bailor?

If a bailee sells or converts bailed goods to his own use, the

bailor may sue him for the value of the goods or he may re-

cover his goods back and sue for damages.

Delivery.

1002. Of what effect is the delivery of the bailment to

some one other than the person entitled to receive it?

The bailee is bound to know who is authorized to receive the

goods, and makes delivery to any one else at his peril. If he

gives the goods to the wrong person, he is liable for their

value.

1003. May the bailee refuse to deliver goods to the

bailor?

The bailee cannot refuse to deliver the goods to the bailor

unless prevented by legal process, such as attachment or ex-

ecution. He cannot question the bailor's right to make the

bailment, nor can he dispute his bailor's title to the property.
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By his acceptance of the bailment, he admits the bailor's title.

He cannot set up his own title to the property, even though he

has a valid claim, until he shall have first delivered the goods

up to the bailee. And when a third person claims the goods

and the bailee refuses to deliver to the bailor, depending upon

that third person's claim of title, he does so at his own risk,

and if the third person fails to maintain his title the bailee him-

self is liable to the bailor for damages for his refusal to deliver

the goods. However, if the bailee is to receive compensation

for the bailment, he has a lien on the goods for such compensa-

tion, and may refuse to give up the goods until he is paid.

1004. If there has been no agreement to pay for the care

of the goods by the bailee, what is the legal presumption?

In the absence of agreement, the bailor must pay a reason-

able compensation for the care of the goods, unless from the

circumstances of the bailment it is plain that it was to be

gratuitous. And when the bailee uses the subject of the bail-

ment, it is presumed he will pay a reasonable compensation for

its use.

1005. What is the nature and extent of a bailee's lien

upon goods bailed?

Where the bailee is by express or implied agreement en-

titled to compensation, he has a lien upon all of the property

bailed under the one contract or upon any part of it, but he

cannot maintain a lien upon property bailed for compensation

due him under a previous bailment, and the lien of the bailee

is lost when he voluntarily gives up possession of the thing

bailed.

1006. What are the bailee's rights against third persons

with respect to the thing bailed?

By virtue of his right to possession and his special interest

in the thing bailed, the bailee may recover from third persons

for the use of the article, or for its loss or damage, and the
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amount so recovered in excess of his own damage is held in

trust for the bailor.

1007. When is a bailment terminated?

A bailment is terminated by the expiration of the time

for which the thing is bailed, or by the accomplishment of the

object for which the thing is bailed, as where a wagon is bailed

until it is repaired. It may be ended by the mutual agreement

of the bailor and bailee. It is ended when the thing bailed is

destroyed or lost or stolen, or it may be ended by operation of

law, as in a case where the bailed property is taken from the

bailee under legal process, such as an attachment.

C. Bailments for Sole Benefit of Bailor.

1008. What classes of bailments are for the sole benefit of

the bailor?

There are two general classes of bailments which are for

the sole benefit of the bailor. The first is called depositum or

deposit and is a delivery of goods to the bailee who is to take

care of them gratuitously. The second is called mandatum or

mandate and is a delivery of goods to the bailee who is to per-

form some work upon them gratuitously.

C. P. A., N. Y. 1897.

Deposit.

1009. What is the difference between a deposit and what

is ordinarily known as a bank deposit?

A deposit, as the term is used in the law of bailments, means

a delivery of any kind of goods to the bailee, and contemplates

the return of the identical goods bailed to the bailor. A bank

deposit is a delivery of money or commercial paper or col-

lateral and does not always contemplate the return of the iden-

tical property deposited. In the case of money deposited in a

bank, the same money need not be returned, a return of an

equal sum is all that is contemplated and in the case of de-
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posit of checks or other commercial paper for collection, the

property returned is not even of the same kind as the property

deposited. Moreover, a bank deposit is not always gratuitous

as is a deposit, as in the case of savings bank deposits which

bear interest.

1010. What is the difference between a deposit and what

is ordinarily known as a loan ?

A loan need not always be gratuitous, and does not always

contemplate the return of the identical property loaned, as is

the case when the loan is a money loan. A deposit, as the

term is used in bailments, is always gratuitous and always

contemplates the return of the identical thing bailed. A loan

contemplates a use of the property loaned; a deposit does not.

. 1011. What is meant by depositary?

The bailee in a contract of deposit is called the depositary.

1012. What is the legal presumption in the case of a de-

posit ?

Where a deposit is made the law presumes a contract. If

A leaves some property with B for safe keeping, without ob-

jection on the part of B, the law presumes a promise upon the

part of B that he will take care of the property and return it

when requested to do so by A.

1013. Is a contract of deposit founded upon a considera-

tion?

The fact that the depositor is deprived of the use of his

property while it is in the hands of the depositary and runs the

risk of its loss constitutes a sufficient consideration for the

contract of deposit. A consideration to be valuable need not

be of benefit or profit to the one to whom it moves. Detriment

or inconvenience is a sufficient consideration to support a con-

tract.

Depositary.

1014. Is the depositary entitled to any compensation?
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The depositary is entitled to no compensation for the care

of the goods deposited, but if in caring for the goods the depos-

itary is compelled to go to any expense, he may recover such

expense, though he has no lien upon the property for such

purpose.

1015. Has the depositary a right to use the thing depos-

ited?

The depositary has in general no right to use the thing

deposited unless the property is of such nature that the use of

it is necessary to the proper care or is of benefit to the prop-

erty.

1016. What degree of care is required of a depositary?

The depositary is only required to exercise slight care of

the goods deposited and will be liable for their loss or damage

only if he has been guilty of gross negligence.

D. Bailments for Sole Benefit of Bailee.

1017. What kind of bailment is for the sole benefit of the

bailee?

A gratuitous loan is a bailment for the sole benefit of the

bailee, as when A loans his horse or automobile to B for the

use of which B is not to pay.

C. P. A., N. Y. 1897.

1018. What kind of use may the bailee make of property

gratuitously loaned to him ?

In the case of a gratuitous loan, the bailee may use the

property only for the purpose for which the loan was made.

1019. What degree of care must be exercised by a bailee

in a gratuitous loan?

The bailee of property which has been gratuitously loaned

to him must exercise extraordinary care in the use of the

property and will be liable if it is lost or injured through

any slight negligence on his part.
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1020. Is the bailee in the case of a gratuitous loan liable

for any expenses incurred in the use of the property?

The bailee of property gratuitously loaned to him is liable

for all the necessary expenses incidental to its use by him. If

the thing bailed is a horse, the bailee must feed it. If it is an

automobile, he is liable for the oil and gasoline necessary to run

it during the term of the bailment.

E. Bailments for Mutual Benefit.

1021. What kinds of bailments are for the benefit of both

bailor and bailee?

Bailments for the mutual benefit of both bailor and bailee

are of two general classes. The first is called a bailment for

hire as where one person hires out the use of some property to

another for a certain compensation, or leaves some property

with another for repair for which he is to pay, or leaves prop-

erty in the care and custody of another for which care and

custody he is to pay, or leaves property with another for trans-

portation for which transportation he is to pay. The second

is called a pledge or pawn, as where a person borrows money

and leaves property or collateral with the lender to secure the

payment of the loan.

C. P. A., N. Y. 1897.

(a) Bailments for Hire.

1022. What various kinds of bailments are included in

bailments for hire?

Bailments for hire include :

1. Bailments where property is hired for use by the bailee

from the bailor for compensation to be paid by the bailee.

2. Bailments where the bailee is hired by the bailor to per-

form some work for compensation upon goods belonging to

the bailor.

3. Bailments where the bailee is hired by the bailor to take
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care or custody of goods belonging to the bailor for compen-

sation.

4. Bailments where the bailee is hired by the bailor to

carry goods belonging to the bailor from one place to another

for compensation.

1023. What is the necessity of compensation in case of a

bailment for hire?

Compensation is an essential to a contract of hire and dis-

tinguishes it from a deposit, mandate or gratuitous loan. The

compensation need not be agreed upon, and if it is not fixed in

the agreement a reasonable compensation will be presumed.

Hire for Use.

1024. In case of a bailment for hire, which is a hiring of

property of the bailor, what are the liabilities and obligations

of the bailor?

When property is hired of the bailor, he is bound to deliver

the thing hired at the time agreed upon, he must not interfere

with its proper use by the bailee, and he must keep the thing

in reasonable repair unless under the terms of the agreement,

or by usages of trade, he is relieved from such duty.

1025. What warranties are implied on the part of the

bailor in the case of a hire for use?

Where property is hired of the bailor for use, he impliedly

warrants that he has title to the property hired, and that it is

fitted for the use intended. He will be liable for damages for

injuries resulting from the defects of the thing hired.

1026. A rents a horse from Jones & Company, liverymen.

The horse proves to be vicious and A is severely injured.

What is the liability of Jones & Company ?

If Jones & Company fail to warn A of the vicious character

of the horse, they are liable for any injury that A may suffer

by reason of its vicious behavior.
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1027. What degree of care must be exercised by a bailee

who hires another's property for use ?

A bailee for hire must exercise ordinary care of the property

hired and will be liable if it is lost or injured through ordinary

negligence on his part.

Hire for Work and Labor.

1028. Where the bailment for hire is a hire of work and

labor to be done upon the thing bailed, what are the duties of

the bailor?

The bailor in the case of a bailment for work and labor

must pay for the labor and materials put upon the property,

and must accept the property if the contract has been properly

performed.

1029. In the case of merchandise left at a shop for repairs,

is the owner of the shop liable for the value of the merchandise

in case of its loss by fire?

A bailee is not an insurer of goods bailed and if the fire

was not the result of ordinary negligence on his part nor of

lack of ordinary care, the shop-keeper is not liable for the loss

of the merchandise by fire, or otherwise.

C. P. A., 111. 190S.

1030. What degree of care must be exercised by the bailee

for work and labor?

The bailee for work and labor like every other bailee for

hire, must exercise ordinary care of the thing bailed and will

be liable for ordinary negligence if the goods are lost or de-

stroyed.

Hire for Custody.

1031. What kinds of bailees are usually included among

bailees for care or custody?

Safe-deposit companies, banks, storage companies, ware-

housemen and persons in similar lines of business are all in-
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eluded in that class of bailees who are bailees for care and cus-

tody.

1032. What is a warehouseman?

A warehouseman is one who makes a business of storing

goods for compensation.

1033. What is the liability of a warehouseman for goods

stored with him?

A warehouseman is liable for loss or damage to goods

stored if he or his agents or employees have failed to exercise

reasonable or ordinary care or have been guilty of ordinary

negligence.

1034. Is a warehouseman liable as an insurer of goods

stored ?

A warehouseman is not liable as insurer unless he has ad-

vertised his warehouse as fire-proof. In such case he will be

liable if the goods are destroyed by fire. A cold storage

house which advertises the fact that goods will be kept at a

certain or uniform temperature will be liable for damage to

them, if they have not been kept at such temperature.

Warehouse Receipts.

1035. What is a warehouse receipt?

A warehouse receipt is the written evidence of the contract

between the bailor and the warehouseman. It need not be in

any particular form unless prescribed by statute but must

identify the goods bailed.

1036. What is the effect of a transfer of a warehouse re-

ceipt ?

The transfer of a warehouse receipt operates as a symbolical

delivery of the goods stored in the warehouse.

1037. Are warehouse receipts negotiable?
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In many of the states, statutes have been passed making

warehouse receipts negotiable. In some states they are nego-

tiable by delivery alone, in others indorsement is required in

addition to delivery to make the receipt negotiable.

1038. What charges may be collected by a warehouseman ?

A warehouseman is entitled to the compensation fixed in

the agreement and if the agreement does not specify the charges

he is entitled to, he will be allowed to make a reasonable charge

as determined by the usage of other warehousemen in the

same line of business.

1039. What lien has a warehouseman upon the goods

stored ?

A warehouseman has a particular or special lien upon the

goods stored to secure the payment of his storage charges,

and he may keep the goods until such charges are paid. By

statute in a few states, notably New York, a warehouseman is

given a general lien upon all goods of the bailor that may be

in his possession.

(b) Pledges and Collateral Security.

1040. What is a pledge?

A pledge is a bailment delivered by a debtor under an agree-

ment that it shall be held as security for the debt, and returned

when the debt is paid.

C. P. A., N. Y. 1897.

1041. What is collateral security?

In technical language, a pledge includes all bailments

known as collateral security. Commonly, however, pledge re-

fers to bailments of small articles of property left with pawn-

brokers as security, while collateral security is that kind of

pledge wherein certificates of stock or other collateral is left

as security for loans made by a bank. The same rules of law

govern collateral securities as govern pledges.
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1042. What is the commercial importance of the law of

pledges ?

Since pledges include collateral securities, the law of

pledges is of the utmost commercial importance, as the great

bulk of the world's business is done upon loans made upon col-

lateral security.

1043. What is meant by an incorporeal pledge?

An incorporeal pledge is a pledge of incorporeal property

such as promissory notes, bills of exchange, certificates of stock,

warehouse receipts and the like.

1044. How are the parties to a pledge designated?

The bailor in a contract of pledge is called the pledgor, and

the bailee is called the pledgee.

Distinctions.

1045. What is the distinction between a pledge and a

mortgage ?

A mortgage passes the general title of the property mort-

gaged to the mortgagee, who may sell it, subject to a redemp-

tion by the mortgagor from the mortgagee or his assigns. In

the case of a pledge only a special property in the thing pledged

passes to the pledgee and he may not sell it before the debt

matures ; the title till then remains in the pledgor.

1046. What is the distinction between a pledge and a lien ?

A pledge passes a special property in the thing pledged to

the pledgee, who may sell it after the maturity of the debt

which it secures. A lien holder has no property in the thing

subject to lien and cannot sell it himself but must foreclose it

as provided by the statute.

Delivery.

1047. What is the necessity of delivery in order to create

a pledge?
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The property pledged must be delivered to the pledgee to

constitute a pledge, and the pledgee must retain possession of

it. If he parts with the possession the pledge is terminated.

1048. What sort of delivery is necessary to constitute a

pledge ?

The delivery may be actual or in the case of bulky articles

may be symbolical, but such delivery is required as will put

the property out of the control of the pledgor and into the con-

trol of the pledgee. Goods in a warehouse may be delivered

by a delivery of the warehouse receipt, goods in transit may be

delivered by a delivery of the bill of lading, stock in corpora-

tions may be delivered by delivery of the certificate indorsed in

blank, and promissory notes are delivered by the delivery of

the note or by its indorsement and delivery.

1049. What is the extent of the pledgee's right to pos-

session of the thing pledged?

The pledgee has the exclusive right to the possession of the

thing pledged as against any persons who acquire any interest

therein after the pledge, and he may retain it until the debt se-

cured by the pledge is paid.

1050. What is the effect of the statute of limitations upon

a pledge?

The running of the statute of limitations against the debt

secured by the pledge does not deprive the pledgee of his right

to retain possession of the thing pledged, even after his right

to sue upon the debt has been barred.

Duty of Pledgee.

1051. What is the duty of the pledgee with respect to the

articles pledged?

The pledgee is required to take ordinary care of the prop-

erty pledged and to return it to the pledgor when the debt

which it secures has been paid.

18
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1052. Has a pledgee a right to use the property pledged?

Ordinarily the pledgee has no right to use pledged property

unless such use is necessary for the proper care of the property,

or incidental to it.

C. P. A., N. Y. 1897.

Title.

1053. In whom is the title to pledged property?

The general title in the property pledged remains in the

pledgor until the maturity of the debt and any increase in value

or any natural increase of the property belongs to him and any

decrease in value must be borne by him. The pledgee during

the term of the pledge has but a special property right in the

thing pledged which gives him the right to possession and the

right to bring an action for the recovery of such possession

against any one who wrongfully secures it.

1054. Who is liable for the expenses incurred in the

care and custody of the thing pledged?

The pledgor is liable for all the expenses necessary to the

proper care of the property pledged.

1055. Has the pledgee a right to sell pledged property?

Generally the pledgee has no right to sell pledged property

and if he does so will be guilty of conversion. But if under

the terms of the pledge he is only required to return an equal

amount of the same kind of property, or property of the same

kind of equal value, a sale or assignment by him is not a con-

version and ordinarily a pledgee of corporate stock is not re-

quired to return the identical certificates of stock pledged. It

is sufficient if he returns a certificate for an equal number of

shares of the same grade of stock.

C. P. A., N. Y. 1897.

Enforcement.

1056. How may the pledgee of pledged property enforce

his contract if the debt secured is not paid?
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The pledgee after maturity of the debt may foreclose the

pledge and sell the property. He is required to give notice to

the pledgor of the sale, unless the debt is payable at a fixed

time, and if the statute provides other formalities for fore-

closure, these must be followed. He must sell at public auction

and exercise good faith in securing the best price. Unless per-

mitted by statute he cannot himself purchase the property at

such sale.

C. P. A., N. Y. 1901.

1057. How is a pledge of negotiable instruments enforced?

Negotiable instruments may not be sold as other property in

case of the pledgor's default. They have no defined com-

mercial value and the pledgee is bound to protect the pledgor

and make collection of the notes when they mature and apply

the proceeds upon the debt.

1058. What is the duty of the pledgee with respect to the

proceeds after foreclosure and sale ?

A pledgee who has sold pledged property under foreclosure

must account for the proceeds of the sale to the pledgor, and if

there is any surplus over and above the amount of the debt

with interest and the expenses incident to the sale, such surplus

belongs to the pledgor.

1059. What is the liability of the pledgor in case a sale

results in a deficiency?

When pledged property does not yield the amount of the

debt upon sale, the pledgor is still liable for the deficiency.

1060. What is meant by the pledgor's equity of redemp-

tion?

The pledgor at any time before the sale of the pledged

property either before or after the maturity of the debt, may

redeem the pledge upon payment of the amount due with in-

. terest. This right to redeem is called the equity of redemption.

1061. How is a pledge extinguished?
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A pledge is extinguished by payment or tender of the

amount due on the debt, by sale, or by a return of the prop-

erty pledged. The bankruptcy of the pledgor does not ex-

tinguish the pledge.

P. Exceptional Bailments.

1062. What is meant by an exceptional bailment?

Those bailments are classed as exceptional wherein the

bailee is subject to a greater or different liability than or-

dinary bailees.

Inn-keepers.

1063. What is an inn-keeper?

An inn-keeper is one who is in the business of entertaining

transient guests for compensation, and is one who is now more

commonly known as a hotel-keeper. Lodging-house keepers

and boarding-house keepers are not inn-keepers.

1064. How does the liability of an inn-keeper differ from

the liability of an ordinary bailee for care and custody ?

An inn-keeper is in a sense an insurer of the goods belong-

ing to his guests while such goods are in his inn or hotel if they

are lost or injured in any way other than through an Act of

God or the negligence of the guest himself. But this liability

may be modified by contract with the guest and notice to the

guest that the hotel-keeper will be liable only for a certain

amount is sufficient to modify his liability.

1065. Are regular boarders at a hotel, guests and entitled

to the benefit of the exceptional liability imposed upon the

hotel-keeper ?

The exceptional liability of the inn-keeper is for the pro-

tection of transient guests only. Regular boarders are not

guests and can hold the inn-keeper liable for damage to their

effects only as an ordinary bailee.
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1066. What is the extent of the inn-keeper's lien?

While an inn-keeper is subject to an exceptional liability, he

is also entitled to an exceptional lien and this lien covers all of

the goods brought to his hotel by the guest whether they be-

long to the guest or not, and secures the inn-keeper for all of

the charges which he may have against the guest at any time.

Carriers.

1067. What exceptional bailments are there in addition to

those relating to inn-keepers?

Carriers of goods, carriers of passengers and telegraph

companies are included in the class of bailees who are sub-

ject to exceptional liabilities as bailees.

1068. How are carriers of goods classified?

Carriers of goods are either private carriers or commom
carriers.

1069. What is the liability of a private carrier?

A private carrier is liable as an ordinary bailee for hire, in

case he fails to exercise ordinary care or is guilty of ordinary

negligence.



CHAPTER IX.

COMMON CARRIERS.

A. Definition.

1070. What is a common carrier?

A common carrier is one who makes a business of trans-

porting goods from place to place for hire for all who choose

to employ him.

C. P. A., N. Y. 1897.

1071. What is the distinction between a private carrier

and a common carrier ?

A private carrier is one who carries goods occasionally or

under special contract. A common carrier is one who holds

himself out generally to carry for all who may apply so long

as he has room. A common carrier may limit his liability to

carry to a particular class of goods, but he must then accept

for carriage all goods offered of that class.

1072. What is the necessity of compensation to constitute

a common carrier ?

No person or company can be classed as a common carrier

who is not a carrier for hire. If there is no compensation to

the carrier, the transaction is merely a mandatum or mandate

and the carrier is then liable only for gross negligence.

B. Liability.

1073. What principles govern in determining the liability

of a common carrier ?

The liability of a common carrier is determined by the

same general rules that apply to bailments in general, except to

278
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the extent of the exceptional liabilities that attach to a com-

mon carrier.

1074. What is the extent of a common carrier's liability?

A common carrier is liable as an insurer for all goods in-

trusted to his care and will be responsible for their loss or

damage unless such loss or damage is the result of an Act of

God or the negligence of the shipper, or the inherent quality of

the goods or some exercise of public authority.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1898.

Exceptions to Liability.

1075. What kind of loss is said to be due to an Act of

God?

A loss is said to be the result of an Act of God when it is

such as could not be prevented. Losses by storms, floods,

lightning, are such"losses as are due to an Act of God, and for

such losses the carrier is not liable ordinarily.

1076. Under what circumstances is a loss considered to be

due to the act of the shipper himself?

Where goods are lost or damaged because they have not

been properly packed, or because they have not been properly

marked, or through any other act or omission of the shipper,

the loss is said to occur because of the shipper's own act, and

for such loss the carrier is not liable.

1077. What is meant by a loss being due to an exercise of

public authority?

If the loss to the shipper occurs while the goods are in

transit, because they are taken under legal process such as

attachment or execution, or are seized for customs, or in any

other manner taken from the shipper legally, the loss to the

shipper is the result of the exercise of public authority and the

carrier is not liable.

1078. What is meant by loss of goods through inherent

defects ?
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If live stock dies during shipment, or food stuffs and fruit

decay, or if liquors evaporate and such loss is not due to the

ordinary negligence of the shipper, the loss is said to be due to

latent defects in the goods and the carrier is not liable.

1079. Up to what time does the exceptional liability of

a common carrier extend?

The liability of a common carrier as an insurer continues

not only during the time of transportation but up to the time

the goods are safely delivered to the consignee or to the holder

of the bill of lading.

Duty of Carrier.

1080. What is the duty of a common carrier as to the

despatch with which goods are delivered?

A common carrier is obligated to use reasonable despatch

in transporting and delivering goods. If there is an unreason-

able delay he will be liable as an insurer, even though the goods

are destroyed by an Act of God.

1081. What kind of goods is a carrier bound to transport?

A common carrier is only bound to carry goods that come

within the class of goods for the transportation of which he

holds himself out as a carrier. So an express company can not

be made to carry machinery or other bulky articles, nor a rail-

road company be compelled to accept diamonds or other valu-

ables as freight. But a carrier is not only bound to accept

goods offered for carriage by individuals, but must also accept

goods offered for carriage by connecting carriers.

1082. Within what territory is a carrier bound to trans-

port goods?

A carrier is bound to transport goods only within such ter-

ritory as he has held himself out to carry goods, but within

such territory he must carry all goods offered to him of the

kind that he professes to transport.



COMMERCIAL LAW 281

1083. When does the ' carrier's liability for goods given

him for carriage begin?

The liability of the carrier begins when goods are delivered

to him with the intention to bind the carrier by a contract of

transportation and accepted by the carrier for such purpose.

Merely placing goods in a freight car belonging to a railroad

company does not make the company liable. There must be a

delivery at the customary place and in accord with any reason-

able regulations that may be imposed by the company.

1084. Upon what grounds may a carrier refuse to accept

goods offered to him for carriage?

A carrier may refuse to accept goods for transportation

when they are not of the kind he professes to carry, or when he

has no accommodation for them by reason of ordinarily ade-

quate facilities being overtaxed by an extraordinary amount

of business, or when the goods offered are of a dangerous char-

acter, or when the shipper fails to abide by any reasonable

regulations, such as putting the goods into proper packing, pre-

paying freight or some similar regulation.

1085. When must freight for carriage be paid ?

The carrier has a right to demand that freight charges shall

be paid in advance, and if the shipper fails to make such pay-

ment, the carrier is relieved from any duty to accept the goods

or to transport them.

Connecting Carriers.

1086. What is the extent of a carrier's liability for goods

lost or damaged by a connecting carrier ?

A carrier is ordinarily liable for goods that are transported

only over its own lines, but if it accepts goods to be delivered

over the lines of another carrier, or if it accepts goods to be

delivered at a certain place which can be reached by it only over

the lines of a connecting carrier, it will be responsible for the
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goods to the same extent as if it transported them entirely over

its own lines.

1087. What is the connecting carrier's liability?

The connecting carrier is liable for the loss or damage of

the goods to the same extent as is the initial carrier.

1088. A contracts to deliver to B, f. o. b. cars at San Fran-

cisco, certain iron castings. A delivers the castings to a rail-

road at its freight depot in Chicago. The character of the

castings is apparent. The freight agent charges the proper

published rate of $1.50, and A prepays the freight at this rate.

The connecting railroad at San Francisco on receipt of the

castings maintains that the rate should be $1.90 and declines to

deliver them without payment of the excess. Has A fulfilled

his contract? If B pays the excess freight, what is he entitled

to recover, and from whom? If B refuses to pay the excess

freight, and demands the castings and suffers actual damage in

double the amount of the excess freight by reason of the rail-

road's refusal to deliver, what, in that event can B recover, and

from whom?

A connecting carrier has the right to charge its own rates

over its lines, regardless of the charge made by the initial car-

rier, unless there is an agreement between the two carriers with

respect to through traffic. In this case the carrier is the agent

of A, the shipper, and if the carrier refuses to deliver f. o. b.

San Francisco, A has not fulfilled his contract. If B pays the

excess freight he can recover such excess from A, and A can

recover from the initial carrier. If B refuses to pay the excess

freight he can recover from A only to the amount of such ex-

cess, even though his damage is greater, for it would be B's

duty to take that step which would result in the least damage,

namely, to pay the excess in the first place.

C. P. A., 111. 1905.

1089. What is the duty of a carrier of live stock?

A carrier of live stock must exercise the same care and
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diligence toward stock in his possession during transit as a

reasonably prudent man would exercise toward his own stock

ordinarily. Unless there are stipulations to the contrary, the

carrier must feed and water the stock or furnish opportunity to

the shipper to do so. The carrier must prevent injury from

overcrowding or excessive heat, and must prevent stock from

injuring one another and must unload them temporarily for

rest if their condition demands it or must permit the shipper to

do so.

1090. May a common carrier discriminate between ship-

pers either in rates or in facilities for transportation ?

Legally, a common carrier must serve the whole public alike

and cannot discriminate between shippers either in the way of

rates or facilities for transportation. Various devices have

been adopted from time to time by certain classes of common

carriers, designed to evade the law against discrimination and

these devices such as secret rebates have from time to time

made necessary additional legislation both state and federal to

secure an absolutely impartial service by common carriers.

The Inter-state Commerce Act, the Railway Rate Law, and sim-

ilar local statutes have been passed with this end in view.

Limiting Liability.

1091. May a carrier limit his liability by special stipula-

tion?

A carrier may, by special stipulation, limit his liabilities for

any loss or damage resulting to the goods from any cause ex-

cept through his own negligence. A carrier cannot relieve

himself from liability for his own negligence.

1092. How may a common carrier limit the extent of his

liability as an insurer?

A carrier may limit his liability as an insurer either by

public notice in certain cases or by special contract with the

shipper.
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1093. Under what circumstances will public notice operate

to limit the carrier's liability?

A public notice will not ordinarily operate to relieve the car-

rier from his exceptional liability as an insurer unless it can

be shown that the shipper's attention has been called to it.

But the prevailing rule is that where a carrier posts public no-

tices that the true value of goods shipped must be given, he

will be liable only for the apparent value of the goods, regard-

less of whether the shipper's attention was actually called to the

notice or not.

Special Contract.

1094. To what extent may a carrier limit his liability by

special contract?

A carrier may limit his liability by contract provided that

the stipulations or regulations contained in the contract as lim-

iting liability are reasonable.

1095. What constitutes such a special contract with the

shipper as will limit the carrier's liability?

The acceptance of a receipt or bill of lading containing

special stipulations limiting liability binds the shipper providing

the regulations are reasonable.

1096. Are there any exceptions to the general rule that

a carrier cannot by special contract avoid liability for loss or

damage resulting from his own negligence?

In New York a carrier may by special contract relieve him-

self from responsibility for his own negligence, but such neg-

ligence must not be willful, and such contracts not being favored

will be construed most strictly against the carrier. In Illinois

and Wisconsin, a carrier may by special contract also relieve

himself from liability for negligence which is not gross negli-

gence.

1097. When goods are lost or damaged, upon whom is the

burden of proving the cause of the loss?
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The shipper having shown a delivery of the goods to the

carrier in good condition and a non-delivery to the consignee

establishes a prima facie case, and the burden is then upon the

carrier to show that the goods were lost through some cause

that relieves him from liability.

C. Delivery.

1098. When is the contract of transportation with the

carrier ended?

The contract with the carrier for the transportation of goods

is ended only when the goods are delivered to the consignee

or the holder of the bill of lading, or after the consignee or

holder Of the bill of lading has had a reasonable time after

notification to call for them.

1099. To whom must the goods be delivered?

Ordinarily, the goods must be delivered to the consignee or

to the owner, or an authorized agent of the consignee or owner.

The shipper has, however, the right to change the consignee.

A carrier will always be protected if it delivers the goods to

the holder of the bill of lading and it has a right to demand the

production of the bill of lading before making delivery.

1100. Where must delivery be made?

Where there is no specific place of delivery mentioned in

the contract or required by statute, delivery should be made at

the carrier's depot at the place of destination of the goods.

1101. For what time after delivery is offered is the carrier

liable for the goods as insurer?

The shipper or consignee has a reasonable time after being

notified of the arrival of the goods to remove them. If he fails

to remove them within a reasonable time, the liability of the

carrier as an insurer ceases, and he is only liable for the safety

of the goods as is an ordinary bailee for hire.

1102. Within what time must a carrier make delivery?
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A carrier must make delivery of goods shipped within a

reasonable" time after shipment.

1103. When must a carrier make delivery to the shipper

personally or at his residence or place of business?

When a carrier holds himself out as making personal de-

livery as does an express company, he must make delivery to

the consignee in person or at his residence or place of business

and the carrier's liability does not end until such delivery is

made or tendered.

1101. What is the nature of the carrier's responsiblity

when goods are sent C. O. D. ?

A carrier ordinarily is not liable for delivering goods

sent C. O. D., except by special contract, or unless such a con-

tract is implied by the carrier's attention being expressly called

to the terms of the shipment and his acceptance of the ship-

ment under such terms. If the goods are not accepted by the

consignee, the carrier's liability as an insurer ceases and he is

liable for them only as an ordinary bailee for hire. A carrier

may not accept anything but money for goods sent C. O. D.

but may give the consignee reasonable opportunity to inspect

the goods without incurring liability.

1105. What is the effect of a stoppage in transit upon the

carrier's liability?

The carrier is liable to the holder of a bill of lading even

though the goods are stopped in transit, and if the carrier de-

livers the goods back to the shipper the holder of the bill of

lading may hold him for the value of the goods.

1106. What is the carrier's duty in case of adverse claim-

ants to the goods shipped ?

It was formerly the rule that the carrier could not dispute

the shipper's title to the property shipped and this is still the

rule, except that the carrier may always deliver up the goods

to the real owner, regardless of the claims of the shipper.
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Property Right of Carrier.

1107. To what extent has a carrier a property interest in

goods shipped?

The carrier acquires no title to the goods shipped and can-

not sell or otherwise dispose of them as an owner, but he does

acquire a special property right which entitles him to possession

and to bring suit for possession as against any one but the real

owner or his consignee during the time of transit and up to the

time delivery is made.

1108. To what extent has a carrier a lien upon the goods

shipped ?

The carrier has a lien upon the goods shipped for all proper

charges, including charges paid to a connecting carrier, customs

paid by the carrier and salvage charges, but not demurrage.

The carrier's lien does not cover back charges on other goods

shipped or any general balance due unless this is permitted by

special contract or by usage.

C. P. A., N. Y. 1897. C. P. A., N. Y. 1902.

1109. What is demurrage?

Demurrage is the damage to which a shipper, consignee or

other carrier may be liable for detention of cars or other prop-

erty belonging to a carrier.

C. P. A., Cal. 1907.

1110. How is a carrier's lien waived?

A carrier waives his lien when he delivers the goods shipped

to the consignee, owner, or holder of the bill of lading.

C. P. A., N. Y. 1902.

D. Bill of Lading.

1111. What is a bill of lading?

A bill of lading is a receipt given to the shipper by a carrier

of goods showing that the goods mentioned are to be trans-

ferred to the consignee under the agreement contained therein.

C. P. A., Mich. 1908.
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1112. Is a carrier required to issue a bill of lading to the

shipper ?

Unless specifically required to do so by statute, a carrier is

under no obligation to issue a bill of lading to the shipper of

goods. It is customary, however, to issue a bill of lading and

some of the states have by statute made its issue compulsory.

1113. By whom must a bill of lading be executed?

A bill of lading to bind the carrier must be signed and ex-

ecuted by the carrier or by some duly authorized agent.

1114. Is a bill of lading negotiable?

A bill of lading is negotiable to the extent that a transfer

will pass title to the goods shipped, but it is not a negotiable

instrument in the sense that a bona fide holder will acquire

under it any greater rights than were possessed by the original

holder thereof.

1115. How is a bill of lading transferred?

A bill of lading is transferred merely by delivery, even

where it contains no words of negotiability. The statutes in

some states, however, require an indorsement in addition to

delivery.

1116. When does the negotiability of a bill of lading end?

A bill of lading is negotiable in the sense of its delivery

passing title, during the time of transit and up to the time of

delivery of the goods to the consignee by the carrier. After

the delivery of the goods, a transfer of the bill of lading fails

to pass the title. But if the bill of lading is transferred after

transit, but before delivery, the title to the goods passes to the

transferee.

Recitals.

1117. What is the effect of a recital in the bill of lading

telling the condition of the goods shipped?



COMMERCIAL LAW 289

Where a bill of lading contains a description of the condi-

tion of the goods shipped, such recital will be presumptive

evidence that the goods were in the condition described, but the

carrier may by rebutting evidence show that their condition was

otherwise than described. If, however, as is frequently the

case, the bill of lading contains also the phrase, "condition un-

known," the recital of the condition in the bill of lading is not

even presumptive evidence and the shipper must show affirm-

atively that the goods were in the condition claimed when
shipped.

1118. What is the effect of a recital in a bill of lading that

the goods are of a certain weight or quality?

Where goods are accepted for delivery and a bill of lading

issued reciting their weight and quality, the carrier is bound

by the weight and quality mentioned in the bill. But carriers

usually stipulate that such recitals shall not be conclusive. If

the bill contains such a stipulation, the carrier may show that

the weight or quality mentioned in the bill is incorrect.

1119. A shipper delivers goods at a freight depot for ship-

ment, and receives a printed bill of lading containing a number

of stipulations, but does not read it. He subsequently claims

that he is not bound by certain stipulations in the bill of lading,

first-, because he did not read them, and second, because they

are unreasonable. What is the liability of the carrier?

The bill of lading constitutes the evidence of the contract

between shipper and carrier and if the shipper accepts the bill

of lading without remonstrance, he cannot extend the carrier's

liability beyond the contract merely because he has failed to

read it. If the stipulations are unreasonable, then they are in-

valid, and the burden of proving them reasonable is upon the

carrier.

C. P. A., 111. 1905.

E. Carriers of Passengers.

1120. What is a common carrier of passengers?

19
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A common carrier of passengers is one who makes a busi-

ness of carrying passengers for hire and who holds himself out

as carrying any one who may apply.

1121. What is the nature of the liability of a carrier of

passengers ?

A carrier of passengers is required to exercise the greatest

care and diligence in the care of its passengers, both in transit

and at its depots, but is not an insurer to the extent that a com-

mon carrier of goods is an insurer.

1122. What is meant by contributory negligence upon the

part of a passenger ?

If the passenger himself is negligent to such an extent that

his negligence contributes directly to the injury, he is guilty of

contributory negligence and the carrier is not liable even

though he himself has been negligent.

Liability for Baggage.

1123. What is the liability of a carrier of passengers with

respect to the baggage of passengers?

A common carrier of passengers is bound to carry a reason-

able amount of baggage for its passengers and is liable for its

safety as an insurer to the same extent as is a common carrier

of goods.

1124. What is the carrier's liability for hand baggage re-

maining in the control of the passenger ?

The carrier is under no liability for the loss or damage of

baggage which remains in the possession of and under the con-

trol of the passenger.

1125. Is a railroad company liable for a trunk or its con-

tents when lost or for breakage, if the contents of the trunk are

taken as baggage and a check given therefor, while the actual

contents are samples?



COMMERCIAL LAW 291

Samples are more properly merchandise and not baggage

and the carrier will not be liable for loss or injury to samples

contained in a trunk and checked as baggage. In a few cases

carriers have been held responsible for samples checked as bag-

gage, but they have been cases where the carrier knew the

trunks contained samples and accepted them for carriage as

such.

C. P. A., 111. 1905.

F. Telegraph Companies.

1126. To what extent are telegraph companies common
carriers ?

A telegraph company is not strictly a common carrier and

is not liable as an insurer for messages intrusted to it. It has

some of the characteristics of a common carrier, however, in

that it must transmit messages for the general public without

preference or discrimination.

1127. What degree of care is a telegraph company bound

to exercise?

A telegraph company will be liable if it fails to exercise

ordinary care in effecting a prompt and correct transmission

and prompt delivery of messages.

Limiting Liability.

1128. To what extent may a telegraph company limit its

liability?

A telegraph company may limit its liability by special stip-

ulations or regulations in its contract, so long as such stipula-

tions and regulations are reasonable. The regulations printed

upon the blanks used for sending messages become part of the

contract with the company.

1129. Is a stipulation upon a telegraph blank that the com-

pany will not be liable for failure to send the message correctly,

unless it is ordered repeated, a reasonable regulation?
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In some of the states a stipulation in a contract with a

telegraph company limiting its liability has been held to be a

valid and reasonable regulation. These states include Cali-

fornia, Massachusetts, Michigan, New York and Pennsylvania.

The stipulation has, however, been held invalid and unreason-

able in the majority of states, including Arkansas, Colorado,

Georgia, Illinois, Indiana, Iowa, Kentucky, Maine, Minnesota,

Missouri, Nebraska, North Carolina, Tennessee, Texas, Utah,

Vermont and Wisconsin.

1130. May a telegraph company by special contract avoid

liability for its own negligence?

A telegraph company may not ordinarily by special stipula-

tion relieve itself from liability for its own negligence, but

just as in the case of common carriers, such stipulations have

been upheld in a few states as limiting the liability of telegraph

companies, where the negligence did not amount to gross negli-

gence.



CHAPTER X.

CHATTEL MORTGAGES.

A. Definition.

1131. What is a chattel mortgage ?

A chattel mortgage is a mortgage of personal property. It

is a conveyance of personal property to secure a debt, absolute

in form, but conditional in fact, which vests the title in the

mortgagee, subject to be defeated by a payment of the debt

which it secures.

C. P. A., 111. 1904.

1132. How are the parties to a chattel mortgage desig-

nated ?

The debtor or borrower who gives the mortgage is called

the mortgagor and the creditor or lender to whom the mort-

gage is given is called the mortgagee.

1133. What was the old common law form of securing a

debt with personal property?

Under the common law the form of securing a debt with

personal property was in the way of a pledge or pawn. The

property was deposited with the creditor or lender who retained

possession of it until the debt was paid, while the legal title to

the property remained in the debtor or borrower. The method

most generally followed to-day is the giving of a chattel mort-

gage upon the property which passes the legal title to the mort-

gagee but leaves the possession with the mortgagor so that he

may use the property for the purpose of helping to pay the

debt.

1134. When is a transaction which is apparently a sale of

personal property construed as a mortgage?

293
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Where property is delivered over to another in a transaction

which is apparently a sale but in which the right to repurchase

the property is reserved to the transferrer, and the transaction

is really for the purpose of securing the return of the amount

paid, the transaction is construed as a chattel mortgage and not

as a sale, and the original owner is still entitled to his equity of

redemption. This can be shown by parole testimony even

though a bill of sale had been given to the transferee. But a

sale will never be construed as a mortgage if it affects the rights

of third persons.

1135. What governs in determining whether a given trans-

action is a chattel mortgage or a sale?

The intention of the parties as expressed in the agreement,

and in the surrounding facts and circumstances always governs

in determining whether a certain transaction is an absolute

transfer in effect a sale, or a conditional transfer in effect a

chattel mortgage.

1136. What is the distinction between a chattel mortgage

and a pledge?

A chattel mortgage vests the title to the property in the

mortgagee conditional upon its revesting in the mortgagor

when the debt secured is paid. A pledge vests only the right to

possession in the pledgee, the legal title remaining in the

pledgor until the pledge is foreclosed.

B. Requisites.

1137. What property may be mortgaged?

Unless the statutes particularly limit the kind of property

that may be the subject of a chattel mortgage, any personal

property that may be sold may be mortgaged.

1138. Is a particular form required to effect a chattel

mortgage ?

No particular form of words is required to constitute a
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chattel mortgage. If the instrument clearly indicates the in-

tention of the parties to mortgage, sufficiently identifies the

property and contains a defeasance clause, it is a chattel mort-

gage. The usual form of chattel mortgage however is similar

to a bill of sale, with a defeasance clause added.

1139. What is meant by a defeasance clause?

The defeasance clause in a chattel mortgage is the clause

that distinguishes the transaction from an absolute conveyance

and recites that the conveyance is conditioned only upon the

mortgagor's failure to pay the debt secured. The following is

a form of defeasance clause

:

"Provided, always, and the condition of these presents is

such that if the said John Doe shall pay or cause to be paid to

the said party of the second part, the said sum of one hundred

dollars, being the debt aforesaid with 6% interest' on the first

day of April, A. D. 1909, according to a certain promissory

note bearing even date herewith, executed by the said John

Doe to the said party of the second part, and, to which this

mortgage is collateral security, then this mortgage and the said

promissory note shall be void and of no effect."

Recording.

1140. What is the necessity of recording a chattel mort-

gage?

As between the original parties to a mortgage there is no

necessity for recording the mortgage, but the mortgagee should

place the mortgage upon record if he wishes to protect himself

in case the property gets into the hands of innocent third

persons. Since the possession of mortgaged property is usu-

ally in the mortgagor, and possession is presumptive evidence

of ownership under a clear title, an innocent purchaser with-

out notice would get a good title to the property as against the

mortgagee unless the mortgage is recorded. A recorded mort-
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gage is constructive notice to everybody of the mortgagee's in-

terest in the property.

C. P. A., N. Y. 1901.

1141. Where must a chattel mortgage be recorded?

The place where a chattel mortgage must be recorded de-

pends upon the statute of the particular state where the mort-

gage is given. Some states require the mortgage to be re-

corded in the county where the mortgagor resides, others re-

quire it to be recorded in the county where the property is lo-

cated, and others require it to be recorded both at the residence

of the mortgagor and at the location of the property if mort-

gagor and property are in different counties.

1142. How must the property be described in a chattel

mortgage ?

The description of the property in a chattel mortgage must

be sufficiently clear so that the property may be identified. If

the description is false or so vague that the property cannot be

identified, the mortgage is void and does not operate as notice

to third parties even though recorded.

1143. Must a chattel mortgage be under seal?

A seal is not necessary to the validity of a chattel mortgage.

1144. How must the debt secured by a chattel mortgage be

described ?

It is sufficient in a chattel mortgage to describe the debt se-

cured so that the amount may be ascertained with reasonable

certainty. The fact that the debt described is made larger in

amount or different in amount than the consideration will not

invalidate the mortgage, if the amount of the debt can be ascer-

tained bv parole testimony.

1145. May a chattel mortgage be given to secure future

advances or a contingent liability?

A chattel mortgage may be given to secure future advances
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and may also be given to secure the payment of a contingent

liability, provided the amount of the liability can be ascer-

tained with reasonable certainty upon the happening of the

contingency which matures the liability.

1146. What is the effect of a mortgage in fraud of cred-

itors ?

A mortgage in fraud of creditors is void and can be set

aside even if recorded as regards the rights of those who were

creditors of the mortgagor before the execution of the mort-

gage.

1147. What is the necessity for the renewal of a chattel

mortgage ?

The statutes of many of the states render a chattel mort-

gage invalid unless it is renewed at the expiration of a certain

time, usually one year, or unless a new affidavit is made within

a certain period, usually thirty days, preceding the expiration

of the mortgage.
C. P. A., N. Y. 1901.

1148. Who is entitled to possession of property which is

the subject of a chattel mortgage?

Under the common law the mortgagee was entitled to pos-

session of the mortgaged property, but at the present time,

mortgages usually stipulate that the possession shall remain

with the mortgagor up to the time of breach or unless the

mortgagee shall deem himself insecure.

Insecurity Clause.

1149. What is meant by the insecurity clause in a chattel

mortgage ?

The insecurity clause in a mortgage provides that the mort-

gagee may take possession of the property at any time he may

deem himself insecure. A common form of insecurity clause

is the following:



298 COMMERCIAL LAW

"And the said John Doe is hereby authorized, at any time

when he shall deem himself insecure, or if the said party of

the first part shall sell, assign or dispose of, or attempt to sell,

assign or dispose of, the whole or any part of the said goods

and chattels, or remove or attempt to remove the whole or any

part thereof from the said 100 Broadway, without the written

assent of the party of the second part, then and from thence-

forth it shall and may be lawful for the said party of the second

part, his executors, administrators or assigns, or his, her or

their authorized agents, to enter upon the premises of the said

party of the first part, or any place or places where the said

goods and chattels, or any part thereof, may be, and take pos-

session thereof, and the same retain in some convenient place,

at the risk and expense of said Richard Roe, until the said sum

of money shall become due as aforesaid, and then to dispose of

the same in the manner above specified."

1150. How is the insecurity clause in a chattel mortgage

construed ?

In some states, a mortgagee under a chattel mortgage con-

taining an insecurity clause is deemed to have the right to take

possession of the mortgaged property at will. In other states,

the mortgagor can take possession only when he has reasonable

grounds for thinking himself insecure.

1151. Who is entitled to the profits or increase of mort-

gaged property ?

Before breach, the mortgagor is entitled to the profits and

increase of mortgaged property.

Powers to Sell.

1152. May the mortgagor in possession sell the mortgaged

property ?

The mortgagor who is in possession of mortgaged property

may sell or assign the property, but such sale or assignment is

subject to the lien of the mortgagee and the mortgagor can
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give no greater title than he himself had, in other words, the

sale or assignment can only extend to the mortgagor's equity

of redemption.

1153. Can the mortgagee sell the mortgaged property?

The mortgagee may sell or assign the mortgaged property,

but such sale or assignment is subject to the mortgagor's right

to redeem. A sale by the mortgagee is in the form of an as-

signment of the mortgage.

C. Discharge.

1154. How is a chattel mortgage discharged?

A chattel mortgage is discharged by the payment of the debt

due, by a sufficient tender, or by a foreclosure and sale which

yields the full amount of the debt.

1155. What payment is necessary to discharge the mort-

gage?

A payment in order to discharge a chattel mortgage must

be in money and must be of the full amount due including in-

terest. A payment in anything but money will not discharge

the mortgage unless accepted by the mortgagee in full satis-

faction of the debt. A partial payment of the debt will not dis-

charge the mortgage.

1156. What requisites must a tender have in order to dis-

charge the mortgage?

A tender must be of the exact amount due including interest

and must be made to the mortgagee personally or to his author-

ized agent before a breach of the conditions of the mortgage

occurs.

1157. What is the effect of a tender after forfeiture?

A tender after forfeiture will not discharge the mortgage

unless the tender is accepted by the mortgagee, who thereby

waives his rierht of forfeiture.
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D. Redemption and Foreclosure.

1158. What is meant by the right of redemption?

The right of redemption is the right which the mortgagor

has to secure the release of the property mortgaged by the pay-

ment of the debt. This right of redemption may be sold or as-

signed by the mortgagor and constitutes the mortgagor's equity

of redemption.

C. P. A., Wash. 1906.

1159. Up to what time may a mortgagor redeem the mort-

gaged property?

The mortgagor may redeem the property up to a reasonable

time after forfeiture and at any time before sale under fore-

closure.

1160. Who may redeem mortgaged property?

Any one who has an interest in the mortgaged property may

redeem it. An assignee or pledgee of the mortgagor or the

holder of a second mortgage upon the property may redeem.

1161. What is the duty of the mortgagee with respect to

foreclosure and sale?

The mortgagee in foreclosing and selling the mortgaged

property must use good faith toward the mortgagor, he must

notify him of the sale, must do his best to get the highest ob-

tainable price for the property, and if the property is sold for

more than the amount of the debt with interest and costs, he

must account to the mortgagor for the surplus.

1162. Does the sale of the mortgaged property under fore-

closure discharge the mortgage debt?

The foreclosure and sale under the mortgage does not ex-

tinguish the debt unless the property brings enough to satisfy

the debt with interest and costs. If the property sells for less

than the amount of the debt, the mortgagor is still liable for

the deficiency.



CHAPTER XL

GUARANTY AND SURETYSHIP.

A. Definition and Essentials.

1163. What is a guaranty?

A guaranty is a contract whereby one person promises to

answer for the debt, default, or miscarriage of another, if the

other does not.

C. P. A., N. Y. 1897. C. P. A., Cal. 1907.

C. P. A., N. Y. 1907.

1164. How is the promissor in a contract of guaranty des-

ignated ?

The promissor in a contract of guaranty is called a guaran-

tor.

C. P. A., N. Y. 1897.

1165. What is a contract of suretyship?

A contract of suretyship is an agreement wherein one per-

son promises to answer for the debt, default or miscarriage of

another.

C. P. A., 111. 1908.

1166. How is the promissor in a contract of suretyship

designated ?

The promissor in a contract of suretyship is called a surety.

1167. How is the original promissor in a contract of guar-

anty or suretyship designated?

The original promissor for whose debt, default or mis-

carriage the guarantor or surety promises to answer is called

the principal.

C. P. A., N. Y. 1897.
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Distinctions.

1168. What is the distinction between a surety and a

guarantor ?

A surety is one who promises to answer for the debt, de-

fault, or miscarriage of another ; a guarantor is one who prom-

ises to answer for the debt or default of another, if the other

does not. A surety is liable from the beginning; a guarantor

is liable only after the default of his principal. The liability

of the surety is absolute; the liability of the guarantor is

conditioned upon the principal's default. The promise of the

surety is part of the original contract of the principal ; the con-

tract of the guarantor is an independent and collateral agree-

ment.

C. P. A., N. Y. 1907.

1169. What is the distinction between a guaranty and an

indorsement ?

Both guaranty and indorsements are conditional promises to

answer for the debt, default or miscarriage of another, but the

liability of a guarantor is broader than the liability of an

indorser. An indorser is relieved from liability by failure of

prompt presentment, and due notice of dishonor ; a guarantor is

relieved by such failure only when he has suffered loss thereby.

1170. What is the distinction between a surety and an in-

dorser?

A surety's obligation is the same as that of his principal,

and he is not entitled to notice of default, while an indorser

is relieved by failure to make prompt presentment and to

give due notice of dishonor. A surety upon a promissory

note stands in the same relation as does an accommodation

maker.
C. P. A., 111. 1908.

Requisites.

1171. Is a consideration necessary to support a contract of

guaranty or suretyship?
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A consideration is necessary to support a contract of guar-

anty or suretyship just as it is for any other contract. But if

the guaranty or suretyship is given at the time the original con-

tract is made and was part of the inducement to the other party

entering into the contract, the original contract is sufficient

consideration for the guaranty or suretyship. If, however, the

guaranty was given after the original contract was entered into

and was not an inducement to the entering into the contract,

there must be some additional consideration in order that the

guarantor or surety may be held liable.

C. P. A., N. Y. 1897.

1172. Must a contract of suretyship or guaranty be in any

particular form?

A contract of suretyship or guaranty need not be in any par-

ticular form, so long as the intention of the promissor to act as

guarantor or surety is clear.

1173. What is the necessity for the contract of guaranty

or suretyship to be in writing?

The statute of frauds provides that every agreement to an-

swer for the debt, default, or miscarriage of another must be in

writing in order to be enforced and signed by the party to be

charged, so that all contracts of suretyship or guaranty must be

in writing, except a contract of indemnity in which the surety

promises to protect the debtor from loss. Such promise made
to the debtor is not a contract to answer for the debt, default

or miscarriage of another.

B. Guaranty.

1174. How are guaranties classified?

A guaranty is either a general guaranty or a special guar-

anty, a limited guaranty or a continuing guaranty, and an ab-

solute guaranty or a conditional guaranty.

1175. What is a general guaranty?

A general guaranty is one addressed to no particular person
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and which becomes a contract of guaranty when any person

whatsoever enters into a contract with the principal.

1176. What is a special guaranty?

A special guaranty is one addressed to a particular person

and which does not render the guarantor liable unless such

person enters into a contract with or extends credit to the prin-

cipal.

1177. What is a continuing guaranty?

A continuing guaranty is a guaranty that is unlimited as to

time or the number of transactions. If A promises to be an-

swerable to C for all goods bought of C by B, the guaranty is

a continuing guaranty.

C. P. A., N. Y. 1897.

1178. What is a limited guaranty ?

A limited guaranty is one limited as to time or to a par-

ticular transaction. If A promises C to be answerable for B's

payment of a bill of goods bought by B from C, the guaranty

is limited and not continuing.

1179. What is an absolute guaranty?

An absolute guaranty is an absolute promise to pay an-

other's debt upon default, regardless of whether the creditor

might be able to enforce payment by the principal or not.

1180. What is a conditional guaranty?

A conditional guaranty is one that does not bind the guar-

antor immediately upon default, but which renders the guaran-

tor liable only when all means are exhausted for enforcing

payment by the principal.

1181. What is a guaranty of collection?

A guaranty of collection is a promise by the guarantor chat

the debt or account of the principal can be collected and is a

conditional guaranty.

C. P. A., N. Y. 1897.
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1182. What kind of guarantors are not entitled to notice

of default ?

Where the guaranty is absolute, or where the guaranty is

contemporaneous with the original contract and the debt is due

at a fixed time, the guarantor is not entitled to notice of de-

fault, to fix his liability.

1183. May a guaranty be assigned?

A contract of guaranty may be assigned, and a guaranty

contained in a note or in a bond or mortgage runs with the

instrument and is assigned when the note, bond, or mortgage

is assigned. In some states a guaranty of a note indorsed upon

the note itself is negotiable and passes with the note by indorse-

ment and delivery without the necessity of assignment.

1184. What is a guaranty for payment?

A guaranty for payment is an absolute guaranty and ren-

ders the guarantor liable as soon as the principal is in default.

C. P. A., N. Y. 1897.

1185. Is a guarantor entitled to notice of his principal's

default ?

A guarantor is not relieved from liability by failure to give

him due notice of his principal's default, unless by such failure

to give notice he is injured, and then he is relieved only to

the extent of such injury. A guarantees B's account with C.

B fails to pay, but at the time of default A owes B a certain

amount of money. C fails to notify A of the default and A
pays B the amount he owes to B. Later C tries to hold A
upon his contract of guaranty. A is relieved from liability to

the extent that he was damaged by reason of failure to receive

notice. If A had been notified of B's default, he might have

protected himself by retaining the money he owed to B until B
should settle his account with C. As to whether a particular

guarantor is entitled to notice depends upon the agreement and

the character of the guaranty.

20
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0. Surety.

1186. Is notice of default necessary to fix the liability of

a surety?

A surety is not entitled to notice of default unless this is

specifically provided for in the contract. A surety occupies the

same relation to the contract in this respect as does the prin-

cipal.

1187. What are the rights of the surety as against a prin-

cipal whose debt he has been compelled to pay r

A surety who has been compelled to pay the debt of his

principal has a right of action against the principal to in-

demnify him for his loss.

1188. How does the principal's promise to indemnify his

surety arise?

Where there has been no express promise by the principal to

indemnify his surety providing the surety is compelled to pay

the debt, the law implies such a promise from the relationship

and situation of the parties.

Co-Sureties.

1189. What are the rights of a surety who has been com-

pelled to pay the principal's debt against a co-surety?

Where there are two or more co-sureties, a surety who has

been compelled to pay the principal's debt can enforce con-

tribution from his co-sureties, unless there has been an agree-

ment to the contrary. This right is not extinguished either by

the death or insolvency of the co-surety. The surety may still

pursue his remedy against the estate of the deceased co-surety

or against the trustee in bankruptcy of the insolvent co-surety.

1190. What must be the character of the payment by a

surety in order that he may be able to enforce contribution from

co-sureties?
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In order that a surety may enforce contribution from co-

sureties, his payment of the debt must have been compulsory.

But the payment is considered compulsory when the legal lia-

bility is fixed and there is no defense to it ; the surety need not

necessarily wait for suit to be brought and judgment rendered.

1191. What is meant by subrogation?

Subrogation means a substitution by one party for another

with respect to the other's rights and remedies under a con-

tract.

1192. When is a surety subrogated to the rights of a cred-

itor?

A surety who has paid the debt of the principal is sub-

rogated to the rights of the creditor as against the principal and

the co-sureties. In other words, the surety who has paid, is

put into the shoes of the creditor, and can sue his co-sureties

and the principal to enforce contribution or the payment of the

debt.

1193. What are the rights of a surety to subrogation to the

rights of a creditor who has a judgment or who holds collateral

security for the debt?

A surety who has been compelled to pay the principal's debt

is subrogated to the rights of the creditor with respect to any

judgment or collateral security the creditor may have. He may

have the judgment assigned to him, or may pursue the collateral

security and have it apply on the debt, and the creditor holding

security holds it as trustee for the surety who has paid the prin-

cipal's debt.

Discharge of Surety.

1194. How is a surety discharged?

A surety is discharged by the payment or extinguishment

of the debt, by the release of the principal from his obligation,

by a material change in the contract between principal and
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creditor, by the creditor's release of securities, or a release of

the surety from his obligation by the principal.

C. P. A., N. Y. 1897.

1195. What kind of change in the original contract will

release the surety ?

Where the change materially increases the extent of the

surety's liability and is made without his consent, such change

in the original contract will release the surety from his obliga-

tion, so an extension of the time of payment will release the

surety.

1196. When will the discharge of one surety release a co-

surety ?

When a surety is discharged because of some defect in the

original obligation, his co-sureties are discharged and where a

creditor releases or discharges a surety, his co-sureties are re-

leased to the extent of the discharged surety's share of the ob-

ligation.

1197. When will a concealment by the creditor of the prin-

cipal's defaults release the surety?

If the creditor knows of any defaults of the principal which

consist merely of oversight or negligence, he is not bound to

communicate them to the surety unless asked concerning them,

but if the defaults of the principal consist of dishonesty or

fraud or any acts of a criminal nature and the creditor continues

his contract relations with the principal without notifying the

surety, the surety is released from his obligations.

1198. Can a surety exonerate himself from his contract by

showing that no consideration moved to him, that he received

no benefit from its execution, and no part of the consideration

was received by him?

While a consideration is necessary to support the creditor's

right against a surety, if the contract of suretyship was en-
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tered into at the same time as the original contract, it is suf-
ficient consideration and the surety can not avoid liability by
showing that he received no part of the consideration, or any
benefit from the contract.

C. P. A., 111. 1908.



CHAPTER XII.

INSURANCE.

A. Fire Insurance,

(a) Definition and Essentials.

1199. What is insurance?

Insurance is an agreement whereby one person agrees to

compensate another for any loss that he may suffer.

1200. What is fire insurance?

Fire insurance is that sort of insurance contract whereby

the loss to be compensated for is one that results from fire.

1201. How are the parties to a contract of insurance and

the contract itself designated?

The person who assumes the risk, who insures, is called an

insurer, the person who is protected by the insurance is called

the insured, and the written evidence of the contract of insur-

ance is called a policy.

1202. Who may obtain insurance?

Only those who are competent to contract may enter into a

contract for insurance and only those who have an insurable

interest in the property to be protected may obtain insurance

thereon.

Insurable interest.

1203. What is an insurable interest in property?

A person is said to have an insurable interest in property

when its destruction by fire would cause him a direct and im-

mediate financial loss. To hive an insurable interest one need

310
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not necessarily be an owner of the property or a mortgagee.

If he is merely responsible for its care, he has an insurable

interest.

C. P. A., N. Y. 1899. C. P. A., N. Y. 1903.

1204. What classes of persons generally have an insurable

interest in property ?

The question whether or not a person stands in such re-

lation to property as to have an insurable interest arises in an

infinite number of cases, but generally the following classes of

persons all have an insurable interest : Owners, be they sole

owners or merely part owners, and whether their title be legal

or merely equitable; mortgagees, pledgees, and lien holders;

bailees for hire who are responsible for the care of the property,

including common carriers and warehousemen ; officials who

have the care and legal custody of property, such as sheriffs,

constables, and the like ; vendors who have not yet parted with

possession or have still a vendor's lien ; vendees, even though not

yet in possession of the property ; consignees, factors, commis-

sion merchants and agents generally who have possession of

their principal's property ; trustees ; lessors and lessees, and

many other classes of persons to whom the destruction of the

insured property would mean an actual and direct financial

loss.

1205. Has an insurance company an insurable interest in

the property which it insures?

An insurance company by virtue of the risk it assumes, has

an insurable interest in the property which it insures and may

re-insure it to protect itself against loss or to divide its re-

sponsibility.

C. P. A., 111. 1903.

1206. Has a creditor of the owner of the property an in-

surable interest?

A creditor has ordinarily no insurable interest in the prop-

erty of his debtor unless he has a lien upon the property. A
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judgment creditor in some states, notably New York, has an in-

surable interest, but in other states he has not. A creditor who

has levied upon the debtor's property, either under a writ of

attachment or one of execution, has an insurable interest in the

property and may obtain insurance.

Insurance Policy.

1207. Must the extent of the interest of the insured be set

forth in the policy?

The insurable interest of the insured must be set forth in

the policy and standard form policies require that the insured

shall be the sole owner of the property unless otherwise stated.

C. P. A., N. Y. 1903.

1208. What form must the contract of insurance take?

In the absence of statutory provisions, a contract of insur-

ance need not be in any particular form and may be oral, but

many states have adopted a standard form of insurance policy

and insurance companies generally have a standard form, even

in those states where no such form is provided by law. Where

a standard form is required the insurance companies are re-

quired to use it under penalty of being fined or deprived of

their right to do business in the state or of having the policy

avoided by the insured.

1209. What property may be insured?

Only such property may be insured as is actually in exist-

ence at the time the contract is entered into. But if a policy is

issued upon property which has already been destroyed, it will

be upheld if at the time of making the contract, the insured

had no knowledge of such loss.

1210. Must a policy of insurance be under seal?

Unless required by the charter of the company, an insur-

ance policy need not be under seal.

1211. What is the necessity for delivery and acceptance

of the policy?
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An insurance policy is not binding upon the parties thereto

unless delivered by the company and accepted by the insured.

But the delivery and acceptance need not be actual ; they may
be implied. If the company executes a policy in compliance

with an application and forwards it to its agent for delivery,

the company will be liable for loss even though the policy had

not actually been delivered to the insured nor accepted by him.

1212. How is the consideration for a contract of insurance

designated ?

The consideration for which an insurance policy is issued is

called the premium.

1213. When property is reinsured by the insurer, has the

insured any claim against the reinsuring company ?

The insured must look to the company insuring him for

compensation in case he suffers loss and has no claim against

the re-insuring compafny, unless by agreement with the original

insuring company, he consents to look to the re-insuring com-

pany for his loss.

C. P. A., 111. 1903.

Cancellation and Surrender.

1214. What right has an insurance company to cancel a

'policy once issued by it, and accepted by the insured ?

An insurance policy is a contract and ordinarily can not be

rescinded by one party without the consent of the other. But

in a number of states, insurance companies are permitted by

statute to cancel their policies under certain conditions, and

policies generally contain provisions under which they may be

cancelled by the company. But such cancellation in all cases

must be effected before a loss occurs. After the loss, the com-

pany cannot evade liability by cancellation.

1215. How must a policy be cancelled?

If the policy contains provisions for a certain method of
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cancellation, such method must be strictly followed, unless

waived by the insured.

1216. When is cancellation effected?

The insured is entitled to notice of the cancellation of his

policy and until such notice is given the cancellation is not ef-

fected and the company is liable. Notice must be actually

given to the insured. A notice sent by mail but not received,

or received after loss, does not effect a cancellation.

1217. May the insured surrender his policy?

An insurance policy being a contract, the insured has no more

right to surrender it than the insurer has to cancel it, in the ab-

sence of statutory requirements or provisions in the policy. But

insurance policies generally contain along with their provisions

for cancellation, provisions for the surrender of policies by the

insured. Such surrender must be made according to the terms

of the policy and when effected, terminates the contract.

(b) Representations and Warranties.

1218. Of what effect upon the policy is misrepresentation

by the insured?

A misrepresentation of some material fact in connection

with the risk will avoid the policy, but the misrepresentation

must be made to the insurer or his agent, the fact misrepre-

sented must be material, and the insured must know that the

fact represented as true is false.

C. P. A., N. Y. 1903.

1219. What is the distinction between a misrepresentation

and a warranty?

A misrepresentation is simply a false statement of fact,

which will avoid the policy only if material. A warranty is a

statement of fact which is made material by the language of the

policy itself and a breach of warranty avoids the contract

whether the warranty was actually of a material fact or not.
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In most policies all representations are specifically made war-

ranties by the policy itself.

1220. When will concealment avoid a policy ?

Concealment will amount to misrepresentation and will have

the effect of avoiding the policy when it is of a material fact

affecting the risk. But if the insured has no knowledge of a

certain fact material to the risk, he is under no obligation to

communicate it and if a fact material to the risk is known to

the company at the time it issued the policy, the insured will

not suffer by his concealment of it or his failure to communicate

it to the company.
C. P. A., N. Y. 1903.

Warranties.

1221. What are the two general classes of warranties?

Warranties in an insurance policy are either affirmative or

present warranties, or promissory or future warranties. State-

ments in a policy as to the title, value, description, location and

present use of property are affirmative warranties. Statements

in the policy as to changes in use, location or occupancy of

premises, as to keeping and use of prohibited articles, as to

changes in title, precautions against fire and as to additional in-

surance are future or promissory warranties.

1222. What is the distinction between the effect of a

breach of an affirmative warranty and the breach of a promis-

sory warranty?

An affirmative warranty is a condition precedent and if the

fact warranted as true is not true, the policy is void from the

beginning, unless the company has waived the breach. A
promissory warranty is a condition subsequent and while the

existence of the contract is not affected, the policy may be

avoided by the company because of a breach of such promissory

warranty.
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Alienation Clause.

1223. What is meant by the alienation clause in an insur-

ance policy ?

The alienation clause in an insurance policy is a clause usu-

ally found in the policy which provides for the avoidance of

the policy in case of a change of title or interest in the property

on the part of the insured. The following is a form of aliena-

tion clause found in many standard form policies

:

"This entire policy, unless otherwise provided by agreement

endorsed hereon, or added hereto, shall be void if any change

otherwise than by the death of an insured take place in the in-

terest, title, or possession of the subject of insurance (except

change of occupants without increase of hazard) whether by

legal process or judgment or by voluntary act of the insured or

otherwise ; Provided, a loss shall occur upon the property in-

sured while such breach of condition continues, or such breach

of condition is the primary or contributory cause of loss."

1224. Of what effect is a change of interest in the insured

property upon the contract of insurance ?

If the property insured changes hands, or the nature of the

insured's interest in the property is changed, the policy is

avoided unless the company has notice of the change and as-

sents to it. Since the insured must have an insurable interest

and since the insurer has an object in knowing whose property

it is protecting and whether or not it wishes to assume the risk

in the hands of another, it has a right to notice of any change

in interest, and unless it is notified and assents to the change, it

cannot be held liable. Such assent on its part constitutes a

waiver of the terms of the policy.

1225. Of what character must a change of interest or title

be to create a breach of the alienation clause?

A change of interest or title to cause a breach of the usual

form of alienation clause must be such as will divest the in-

sured party of control over the property. A mere incumbrance
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such as the filing of a mechanic's lien, or a temporary alienation,

or a levy under execution, or a change in title which increases

the insured's interest in the property, or a lease, are not such

changes in title or interest as will operate as a breach of the

alienation clause.

1226. What is the duty of an executor with regard to pol-

icies covering property of the testator ?

The death of a policy holder does not create a breach of

the alienation clause in a policy, but the executor should have

the policies transferred to him in his representative capacity.

C. P. A., N. Y. 1898.

1227. May an insurance policy be assigned?

Policies frequently contain clauses prohibiting assignment,

and an assignment of such a policy is a breach of a promissory

warranty and unless assented to by the company or its right

to insist on this provision is waived, such assignment operates

to avoid the policy. The following is a form of clause prohib-

iting assignment

:

"This entire policy unless otherwise provided by agreement,

indorsed hereon or added hereto, shall be void if this policy be

assigned before a loss."

After a loss has occurred, the right of action against the

company to recover for such loss may be assigned as any other

chose in action may be assigned.

Change of Risk Clause.

1228. What is the effect of a change of risk upon a policy

of insurance?

There is an implied undertaking in every contract of in-

surance that the insured will not increase the insurer's risk.

In addition to this implied undertaking most policies contain an

express clause avoiding liability for any increase in risk. Just

what constitutes an increase in risk is not easy to determine,

and since the courts construe the policy most strictly against
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the companies, additional clauses have been inserted specifically

describing certain things as increasing the risk, and when there

is a breach of such stipulations the policy is avoided. An illus-

tration of an increase of risk clause is the following

:

"This entire policy shall be void if the hazard be increased

by any means within the knowledge and control of the in-

sured."

If the insured has no knowledge of the increase in risk and

no control over it, as where the increased risk is created by a

tenant without his knowledge, such increase in risk does not

operate as a breach to avoid the policy.

1229. What is the effect of alteration or repairs upon the

property as affecting liability under the policy?

Insurance policies usually contain a provision specifically

prohibiting alterations and repairs without the consent of the

company as one of the specific things which constitute an in-

crease in risk, and a breach of this provision avoids the policy

even though the alterations are not the direct cause of the loss.

But these provisions do not affect alterations and repairs which

are necessary and incident to the use of the property, but only

such alterations and repairs as change the character and use of

the property. The following is a form of clause prohibiting

alterations and repairs

:

"This policy shall be wholly void if mechanics be employed

in building, altering, or repairing the within described premises

for more than fifteen days at any one time."

Other Insurance Clause.

1230. What is meant by the "other insurance clause" in a

policy ?

Policies usually contain clauses prohibiting other insurance

upon the same property without the consent of the company.

Such a clause is the following

:

"This entire policy, unless otherwise provided by agreement
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indorsed hereon, or added hereto, shall be void if the in-

sured now has or shall hereafter make or procure any other

contract of insurance, whether valid or not, on property covered

in whole or in part by this policy, provided a loss shall occur

on the property insured while such breach of condition con-

tinues or such breach of condition is the primary or the con-

tributory cause of such loss."

1231. What is the object of the "other insurance clause"?

The "other insurance clause" was designed to avoid the

temptation to over-insurance which owners of property were

liable to. Where property was over-insured the care taken by

the owner was less, and the rates were correspondingly high.

Both as a reasonable regulation and because of public policy

this clause has been universally upheld.

1232. What is the effect of a breach of the "other insur-

ance clause"?

A breach of the "other insurance clause" avoids the policy

unless waived by the company. The usual form of waiver is

an indorsement upon the policy or attached to it of the words

:

"Other concurrent insurance permitted."

Vacancy Clause.

1233. What is the effect of the vacancy of insured prem-

ises upon the liability of the insuring company?

The vacancy clause in insurance policies is another of the

specific things which have been included among those things

which increase the risk, and a breach of the vacancy clause

avoids the policy. A form of vacancy clause is the following

:

"This entire policy shall be void if a building herein de-

scribed, whether intended for occupancy by owner or tenant, be

or become vacant or unoccupied and so remain for ten days,

Provided, a loss shall occur while such breach of condition con-

tinues, or such breach of condition is the primary or contribu-

tory cause of such loss."
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The usual form of waiving- such condition is for the com-

pany to issue a vacancy permit to be attached to the policy.

1234. How is the vacancy clause construed?

The prohibition against vacancy has been held not to in-

clude temporary or partial vacancy, or vacancy that is incidental

to the use to which the building is put, or vacancy in prepara-

tion of occupancy.

1235. A policy of insurance contains a clause exempting

the company from liability if the insured premises remains idle

or vacant 20 days without the permission of the company in-

dorsed in writing on the policy. A policy holder applies to the

agent who issued the policy for such permission and the agent

gave permission orally, saying that the written consent of the

company was not necessary. The building burns while vacant.

Can the owner recover from the company?

The specific limitation upon the agent's authority is stated

in the policy, and the policy holder is specifically informed by

the policy that a vacancy permit is good only if indorsed upon

the policy or attached thereto. The owner cannot recover be-

cause he has committed a breach of the vacancy clause without

securing the proper waiver of the company.
C. P. A., N. Y. 1908.

1236. When will the use and occupation of insured prem-

ises avoid the policy?

Policies frequently contain certain prohibitions against the

use of the premises for certain purposes and the standard form

policies contain a prohibition against the use of factory build-

ings later than ten o'clock at night. Where there are such pro-

hibitions the policy is avoided by their breach unless the com-

pany waives them or consents to the prohibited use.

1237. What is the effect of the removal of personal prop-

erty from the location where it is insured?

The removal of personal property from the place where it is
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insured will not avoid the policy, but the property removed

will not be protected unless the company is notified of such re-

moval and consents to it. Property that is in danger of de-

struction by fire will, however, if removed, be protected for a

limited time in its new location to the extent of the proportion

the value of such property bears to the value of the whole

amount covered by the policy.

(c) Loss and Adjustment.

1238. What is the necessity of notice of loss?

The company must be promptly notified when a loss occurs

and within the time stipulated in the policy, and when such no-

tice is by the terms of the policy made a condition precedent to

its liability, failure to give such notice will defeat all right to

recovery.

1239. What is the necessity for furnishing proofs of loss?

Proofs of loss must be furnished to the company and within

the time prescribed by the policy and in the manner specified

therein, and failure to furnish proofs of loss will prevent a re-

covery upon the policy, unless proofs are waived by the com-

pany.

1240. What is the effect of fraud and false swearing in

making proofs of loss ?

The insured is required to exercise good faith in making

proofs of loss and provisions in a policy that fraud and false

swearing in making proof of loss shall operate as a forfeiture

of insurance have been held valid and are usually enforced.

1241. What effect upon the necessity of notice is a waiver

of proof of loss?

Waiver of proofs of loss is a waiver also of notice, but a

waiver of notice does not operate as a waiver of proofs of

loss.

1242. What is the necessity of an appraisement?

Unless the appraisement is made a condition precedent to

21
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the payment of the loss, the failure to submit to an appraise-

ment will not defeat the right to recover on the policy, though

it may give rise to an action for damages. Where the appraise-

ment is made a condition precedent in the policy, such ap-

praisement as is provided for must be submitted to if the in-

sured would recover upon the policy.

1243. When1

a loss occurs, how is the amount of indemnity

determined?

When the property of the insured is destroyed, the amount

of indemnity he is entitled to is the actual cash value of the

property destroyed, if there are no special limiting clauses in

his policy, but not exceeding in amount the face of the policy.

Contribution Clauses.

1244. What is meant by a pro rata or contribution clause ?

Frequently policies provide that where there is other con-

current insurance, the insurer is liable in case of a loss only

to that proportion of the loss which the amount of its policy

bears to the whole amount of insurance. A is insured for

$5,000 in the B company, and for $10,000 in the C company.

His property is damaged by fire to the extent of $6,000. The

B company is liable under such a clause for $2,000 of the loss,

and the C company for $4,000.

1245. What is meant by the "percentage co-insurance

clause" ?

The "percentage co-insurance clause," or as it is sometimes

known because of the usual percentage fixed in such clause,

"the 80% clause," is a clause in a policy which provides that

the insured shall carry insurance up to a certain percentage of

the value of the property, usually 80%, and that in the event of

his failure to carry such percentage of insurance, he must be-

come a co-insurer to the extent of the difference between the

amount of actual insurance carried and an amount equal to
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80% of the value of his property. The following is the

standard form of a percentage co-insurance clause

:

"If at the time of the fire the whole amount of insurance

upon the property covered by this policy shall be less than

xxx per cent, of the actual cash value thereof, this company
shall in case of loss or damage be liable for only such portion of

such loss or damage as the amount insured by this policy shall

bear to the said xxx per cent, of the actual cash value of such

property."

In some of the states such percentage co-insurance clauses

are prohibited by law.

C. P. A., Mich. 1908.

1246. A owns a stock of goods worth $10,000. He car-

ries thereon a policy of insurance for $5,000, in the B company,

which policy contains an 80% clause, and carries no other in-

surance. The stock is damaged by fire to the extent of $4,000.

How much can A recover from the B company ?

The stock being worth $10,000, and A being required to

carry insurance up to 80% of its value, the amount required to

be carried by A is $8,000. The policy being for but $5,000, A
becomes a co-insurer to the amount of the difference between

$5,000 and $8,000, namely $3,000. As a co-insurer his liability

is the same as that of another company with a policy of $3,000

upon the stock. The loss being $4,000 and the total insurance,

including A's liability as co-insurer, being $8,000, the loss is

equal to 50% of the total amount of insurance, A's loss being

$1,500 and the loss of the B company being $2,500, which latter

amount is all that A can recover from the company, the re-

maining $1,500 of the $4,000 loss falling on him as co-insurer.

C. P. A., Mich. 1908.

1247. An insurance company fails, and can pay but six per

cent, of its liabilities. Some of its risks are reinsured. Is the

reinsurer liable for the whole amount insured by it, or for the

amount which the original insurer pays ?

The reinsurer is liable to the trustee of the insolvent original
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insurer for the full amount insured by it, not even deducting

the amount paid as dividends. And the amount paid by the re-

insuring company to the original insurer does not go to the in-

sured as a preferred creditor, but goes to the trustee to be dis-

tributed pro rata among all creditors, though in New Hamp-
shire the contrary rule obtains.

C. P. A., Mich. 1908.

B. Life Insurance,

(a) Definition and Essentials.

1248. What is life insurance?

Life insurance is that kind of a contract of insurance

wherein the risk of the insurer is taken upon the life of the

insured, for a compensation graded according to the age and

health of the insured.

1249. How are the parties to a life insurance contract des-

ignated ?

The company which takes the risk in a contract of life in-

surance is called the insurer, the person upon whose life the

risk is taken is called the insured, and the person for whose

benefit the contract is made, or to whom the loss is payable is

called the beneficiary or the assured.

1250. Who may be insured?

Generally any person who is capable of making contracts

may enter into a contract of insurance.

The Beneficiary.

1251. Who may be the beneficiary in a life insurance pol-

icy?

The insured may be his own beneficiary as where the loss is

payable to his estate, and he may make any other person his

beneficiary, providing he contracts directly with the insurer,

himself paying the premiums and the policy is not in a mutual
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benefit society whose laws or charter require the beneficiary to

stand in some particular relation to the insured. But if the

policy is in a mutual benefit society, the beneficiary must be

within the class specified by law, and when the beneficiary

under any contract deals directly with the insurer, himself pay-

ing the premiums, such beneficiary must have an insurable in-

terest in the life of the insured.

1252. What is the purpose of requiring a beneficiary who

contracts directly with the insurer to have an insurable in-

terest?

Where one secures a policy upon the life of another in

whom he has no insurable interest, the contract is purely a

gambling or wagering contract and public policy is opposed to

such contracts of insurance. It is therefore required that a

beneficiary who takes out a policy and pays the premiums him-

self must have an insurable interest.

Insurable Interest.

1253. What is an insurable interest in the life of an 'in-

sured person?

An insurable interest in the life of any person is such an

interest as will justify a reasonable expectation of advantage

from the continuation of his life. An insurable interest arises

either out of a blood or marital relation with the insured or out

of a contract relation with him. The basis for an insurable in-

terest is an expectation of pecuniary profit from the life of the

insured, but it is not always necessary that the profit may be

capable of estimation.

C. P. A., N. Y. 1903.

1254. Out of what blood and marital relationship does an

insurable interest arise?

Parents have been generally held to have insurable interests

in the lives of their children, and children in the lives of their

parents, though in Illinois a son was held to have no insurable

interest in the life of his father unless he had a pecuniary in-
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terest in his life. An adopted child has sometimes been held to

have an insurable interest in the parent. Brothers and sisters

have usually an insurable interest in each other's lives and in

certain cases also step-brothers and step-sisters. In a few

cases grandparents have been held to have an insurable interest

in the lives of grandchildren and grandchildren in the lives of

grandparents, but an uncle has no insurable interest in the life

of a nephew or niece, nor vice versa, nor have cousins an in-

surable interest in each other's lives. A husband and wife have

insurable interests in each other's lives, but neither husband nor

wife have insurable interests in the lives of the parents of the

other, nor has a wife's parents any insurable interest in the life

of the husband, nor the husband's parents in the life of the

wife.

1255. Out of what contractual relations does an insurable

interest arise?

Creditors have an insurable interest in the lives of their

debtors, a surety has an insurable interest in the life of his prin-

cipal, a partner in the lives of his co-partners, and an employer

in the lives of his employees.

Warranties and Representations.

1256. Of what importance are representations and war-

ranties in a life insurance policy ?

A breach of any warranty will avoid a life insurance policy

just as a breach of warranty in a fire insurance policy, and so

will the falsity of a representation of a material fact or of a

representation which has been made a warranty by the terms

of the policy.

1257. Will mere concealment render a life insurance policy

invalid ?

When the company puts a series of questions to the insured

and they are fully answered, mere failure to state a fact about

which the insured was not questioned will not avoid the policy,
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since it is assumed that the company asked about every fact

which it thought was material. There are some cases, how-

ever, which hold that concealment of a material fact will avoid

the policy.

1258. What is the necessity for the payment of premium

to the validity of a policy ?

A life insurance policy, like every other contract, must be

supported by a consideration. The consideration for a life in-

surance policy is called the premium. Premiums are usually

payable in money, but an insurance company may accept any-

thing of value in payment of premiums, such as checks, notes,

property or services.

1259. Where a promissory note is taken in payment of a

premium, what effect has the non-payment of the note upon the

validity of the policy?

Where a note is given and accepted in payment of the pre-

mium, upon a life insurance policy, a failure to pay the note will

not affect the validity of the policy, but will give rise to a right

of action upon the note, unless the policy or the note or both

contain stipulations that the payment of the note is a condition

precedent to the validity of the policy. If the note or policy

contains such stipulations, then the policy is void if the note is

not paid.

(b) Special Clauses, Defenses and Incidents.

1260. What is meant by a non-forfeitable policy?

Policies frequently contain clauses which provide that after

a certain number of premiums have been paid, the policy may

not be forfeited, but a paid-up policy must be issued for a cer-

tain limited period. Policies containing such clauses are made

non-forfeitable, and in some states policies are made non-

forfeitable by statute after a certain number of premiums have

been paid.
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Incontestable Clauses.

1261. What is meant by an incontestable clause in an in-

surance policy?

Life insurance policies frequently contain clauses stipu-

lating that certain causes which would ordinarily render the

policy void shall be no ground for defense to the payment of

loss upon the policy. Such clauses are called incontestable

clauses. A clause rendering a policy incontestable from its

issue in all cases but fraud is valid, but a clause rendering a pol-

icy incontestable from the beginning for fraud is against public

policy. A clause rendering a policy incontestable for fraud

after a certain specified time is not contrary to public policy and

can be supported.

1262. What is the effect of a condition in a policy that the

insured shall not engage in a hazardous employment?

When there is no condition in a life insurance policy pro-

hibiting a change of occupation by the insured, the policy will

not be rendered void by the insured engaging in a different or

hazardous employment. But it is competent for such a con-

dition to be inserted in the policy, and when so inserted and ac-

cepted by the insured, any breach of it will avoid the policy.

The hazardous employment referred to must however take

place after the issuance of the policy. Engaging in hazardous

employment before the policy was issued will not affect the

validity of the policy.

1263. What is the effect of travel by the insured upon the

validity of the policy ?

Where the policy contains a prohibition against travel be-

yond a certain restricted territory, such travel will avoid the

policy unless a permit is issued by the company, and the terms

of the permit must be strictly followed. And where the in-

sured is prevented by sickness from returning from the pro-

hibited territory within the stipulated time, it will not prevent a
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forfeiture of the policy if the insured was in ill health at the

time he went to the prohibited territory.

1264. When the insured dies while in the art of commit-

ting a crime, is the insurance company liable ?

When there is no exception in the policy as to the liability

of the company for the death of an insured while engaged in

doing an unlawful act, the company can not avoid liability if

death occurs at such a time. Where there is such an exception

in the policy, the company will not be liable, if the unlawful

act was the proximate cause of the death, and the act was such

as to provoke violence from persons against whom the unlawful

act was committed. A mere civil wrong such as a trespass will

not allow the company to escape liability, nor a criminal act

where the death is not a reasonable and natural result of the

act.

Suicide.

1265. Is suicide a defense to the payment of a life insur-

ance policy?

Where there is no exception contained in a policy exempting

a company from liability because of suicide by the insured, sui-

cide while sane will still prevent a recovery on the ground of

public policy, in cases where the policy is payable to the estate

of the insured or to a beneficiary who may be changed at the

option of the insured. When the policy is payable to a desig-

nated beneficiary, the suicide of the insured while sane will not

exempt the company from liability unless the policy was taken

out in contemplation of suicide. Where suicide was committed

during insanity, it is no defense to the liability of the company.

Where, however, there is an express exception in the pol-

icy exempting the company from liability in case of suicide, the

suicide of the insured while sane is a complete defense to the

policy, and the suicide of the insured while insane is a good de-

fense except in cases where the insanity is such that the reason-
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ing faculties of the insured are so impaired that he is not able

to understand the nature or consequences of his act.

Assignment.

1266. May a life insurance policy be assigned?

Unless there is some statute or some provision prohibiting it

in the policy, a life insurance policy may be assigned ?

1267. To whom may a life insurance policy be assigned?

In some states a life insurance policy may be assigned only

to such persons as have an insurable interest in the life of the

insured, but the prevailing rule is that unless prohibited by

statute or by the provisions of the policy, a life insurance policy

may be assigned to any person, regardless of whether he has

an insurable interest in the life of the insured.

1268. When a life insurance policy is assigned to a cred-

itor as collateral security, what are the rights of the creditor ?

Where a creditor holds an assigned life insurance policy as

collateral for a debt, he is entitled upon the death of the in-

sured only to such part of the insurance as will satisfy the debt

with interest. The balance of the insurance belongs to the as-

signor.

1269. May the insured change his beneficiary in the pol-

icy?

The prevailing rule is that in ordinary life insurance pol-

icies, where the right to change the beneficiary is not specifi-

cally reserved in the policy, the beneficiary secures a vested

right and cannot be divested thereof without his consent. But

in the case of certificates in mutual benefit societies the bene-

ficiary gets no such vested right and the beneficiary may be

changed by the insured at will.

1270. What is the necessity for notice and proofs of loss

in the case of a death ?

Unless waived by the company, notice and proof of death
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must be made in accordance with the terms of the policy and

where such notice and proofs are made a condition precedent to

liability, failure to give notice or furnish proofs will defeat the

right to recover upon the policy.

Beneficial Society.

1271. What is a beneficial or mutual benefit society?

A beneficial society or as it is sometimes called a mutual

benefit society, is a mutual co-operative association for the pur-

pose of accumulating a fund out of which to take care of its

members in the case of sickness, accident, or death. Fraternal

societies which have the insurance feature are mutual benefit

societies.

C. P. A., Pa. 1906.

1272. What is the distinction between a mutual benefit so-

ciety and an ordinary life insurance company?

It is not always easy to distinguish between an incorporated

beneficial society and an ordinary life insurance company.

The principal distinctions lie in the fact that a life insurance

company is organized for profit and its policies are contracts of

indemnity, while a beneficial society is organized for mutual

benefit of its members and its certificates are not contracts of

indemnity, but merely evidences of membership which entitle

the holders to the benefits provided for by its laws. A life in-

surance corporation has capital stock, while a beneficial society

has no capital stock.

C. P. A., Pa. 1906.

C. Accident Insurance.

1273. What is accident insurance?

Accident insurance is insurance where the loss to be com-

pensated for is one that is the result of injury or death to the

insured through accident.

1274. What is the usual nature of accident insurance pol-

icies ?
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Accident insurance policies usually provide for the payment

to the insured of a certain fixed sum during disability for a

fixed number of weeks, a fixed sum in case of death, and a cer-

tain fixed sum in the case of the loss of any member of the

body such as a hand, foot or eye.

1275. What is meant by the total disability of the insured

from prosecuting his usual employment?

Accident insurance policies usually provide for the pay-

ment of indemnity only during the time the insured is totally

disabled from prosecuting his usual employment. This has

been interpreted to mean a total disability from doing all of his

usual work or only certain portions of his usual work. The

fact that the insured is disabled from doing his work as ef-

ficiently as before or doing as much of it as he did before is not

total disability.

1276. Where an accident insurance policy provides for a

fixed sum payable to the insured for the loss of a certain mem-

ber of the body, what is the judicial construction?

When a fixed sum is made payable to the insured for the

loss of a hand or foot some courts have held that the sum is not

payable unless there has been an amputation, but the prevailing

construction is that there must not necessarily be an amputa-

tion, and that the loss is payable if there has been a total and

permanent loss of the use of the member in question, as by

paralysis. Many of the companies now provide that the loss

shall be payable only upon severance of the member from the

body, in which case there must be an actual severance.

1277. What is the effect of a change of occupation by the

insured upon the liability of the company ?

Unless there is an express provision in the policy prohibiting

a change of occupation by the insured, the company cannot

avoid liability under the policy when the insured goes into

another business or occupation.
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1278. What is the necessity of notice and proof of injury

in case of accident ?

Notice and proof of injury must be given within the time

prescribed by the policy unless the circumstances of the acci-

dent make it impossible to comply with such provisions, in

which case notice must be given and proof furnished within a

reasonable time. Where the policy specifies immediate notice,

the provision has been construed as notice within a reasonable

time.

D. Employers' Liability Insurance.

1279. What is employers' liability insurance?

Employers' liability insurance is insurance where the loss

to be compensated for is the amount the employer may be liable

for by reason of accident or death resulting to a person in his

employ, or resulting to third persons through negligence of his

employees.

1280. What is the insurable interest of the employer which

permits him to take out employers' liability insurance?

An employer is liable for the injury or death of his em-

ployees while in his employ resulting from any defective ma-

chinery or appliances, or his own negligence, providing the ac-

cident or death is not due to the negligence of a fellow servant.

He is also liable for injury to any third person through the

negligence of any of his employees. He thus has a pecuniary

•interest in preventing such injury and out of this pecuniary in-

terest arises the insurable interest which permits him to take

out employers' liability insurance.

1281. May the employee sue the company to recover for an

injury sustained while in the employ of a person protected by

an employers' liability policy?

Where the employer takes out an employers' liability policy,

there is no contractual relation between the company and the

employee. The employee may sue the employer but not the
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company, though he may attach or garnish funds in the hands

of the company belonging to his employer upon a judgment he

may obtain against the employer.

1282. When does the liability of the insuring company ac-

crue ?

When the employer's liability to the employee or third per-

son accrues, he has a right of action against the insuring com-

pany. He need not wait until he has actually paid the em-

ployee ; his right of action accrues as soon as his liability to the

employee or third person is fixed and determined.

1283. What is the necessity for notice and proof of injury

or death ?

The employer must give notice of the injury or death within

the time specified in the policy or he will not be allowed to re-

cover.

1284.
.
In case of suit brought against the employer for in-

jury or death, upon whom does the duty of defending the suit

fall?

The employer must defend suits brought against him, unless

by the terms of the policy the insuring company undertakes the

defense of the suit and the adjustment of the loss. Where the

insuring company undertakes the defense and adjustment of

the loss, a payment or settlement by the employer will release

the insuring company from all liability, unless it has consented

to such payment or settlement.



CHAPTER XIII.

REAL PROPERTY.

A. Definition.

1285. What is real property?

Real property includes all things that are embraced in the

terms, lands, tenements and hereditaments.

C. P. A., N. Y. 1901. C. P. A., Wash. 1906.

1286. What are lands ?

Lands means the soil and everything above the soil, such as

trees and shrubs, and everything below the soil, such as ores

and minerals, and everything added to the soil of a permanent

nature such as buildings and fences.

1287. What are tenements?

Tenements include all rights of a personal nature subject

to tenure, such as a franchise, an easement or a right of way.

1288. What are hereditaments?

Lands descend upon the death of the owner to his heirs and

not to his executor or administrator, while personal property

descends to the executor or administrator. Hereditaments

were formerly such personal property connected with the land

which descended with the land to the heirs. Hereditaments

are now no longer recognized as such and there is no dis-

tinction at present between tenements and hereditaments.

1289. What is real estate?

Real estate is the quantity of interest which a person has in

real property. The term real estate is now commonly used in-

terchangeably with the term real property.

C. P. A., N. Y. 1907.

335
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B. Estates.

1290. What is meant by an estate in land ?

An estate in land is any interest in land. The interest may

be that of absolute ownership or it may be less than absolute

ownership, and there may be a number of estates of different

grades in the same land.

C. P. A., N. Y. 1907.

1291. What are the two general classes of estates in land?

Estates in land are said to be either freehold estates or es-

tates less than freehold.

1292. What is a freehold estate?

A freehold estate is an interest in land which lasts forever

and may be inherited, or an interest which continues during

the life of the holder or of some other person. The first is

called an estate of inheritance and the second an estate for

life.

1293. What is an estate of inheritance?

An estate of inheritance is such an interest in land as at

the death of the owner passes to the heirs. If it passes to the

heirs generally it is called an estate in fee simple; if it passes

only to heirs direct in line it is called an estate in fee tail. The

only kind of estates of inheritance which are of any importance

at the present time are estates in fee simple.

1294. What is an estate in fee simple?

An estate in fee simple is absolute ownership and the

greatest interest any person can possibly have in real estate.

The holder of an estate in fee simple has unlimited power to

convey and at his death it passes to his heirs, whether they be

direct lineal heirs or not.

1295. What is an estate for life?

An estate for life is such an interest in lands as gives the

holder of it the right to possession for the balance of his own
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life or during the life time of another. A widow's dower estate

is an estate for life.

Estates Through Marriageo

1296. What estates arise from marriage?

Certain kinds of interest in land arise not by purchase or

inheritance but because of marriage. They are dower estates,

estates by curtesy, and homestead estates. Such estates are

estates for life and not estates of inheritance.

1297. What is dower?

When the husband dies the wife is entitled to one-third in-

terest in all his real estate. This interest of the widow is called

dower.

C. P. A., N. Y. 1900.

1298. What is an estate by curtesy?

An estate by curtesy is a life interest which the husband

has in the lands of the wife in case she dies without leaving

children. Estates by curtesy have been abolished in some states

and in others have been modified so that the husband has a life

interest only in lands which the wife has not disposed of by

will or otherwise.

1299. What is a homestead?

A homestead is a life estate which the law gives to a family

so as to protect the family home against creditors and this es-

tate continues during the lifetime of the family or until they

cease using it as a home.

1300. What is an estate for years ?

An estate for years is an interest in land which continues

for a definite time, even though the time be less than a year. A
lease of lands creates an estate for years. An estate for years

is a lesser estate than a life estate.

22
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Joint Tenancies.

1301. What is a joint estate?

A joint estate is an estate granted to two or more persons

jointly and is sometimes called a joint tenancy. The dis-

tinguishing feature of a joint estate is that when one of two or

more joint tenants dies, his interest in the property does not

pass to his heirs but remains in the surviving joint tenant.

Joint estates have been abolished in many of the states.

1302. What is an estate by entirety?

An estate by entirety is an estate that arises from a convey-

ance to a husband and wife jointly. It is similar to a joint es-

tate in that upon the death of either husband or wife, the entire

estate vests in the survivor. It differs from a joint estate in

that neither husband nor wife can convey their interests sep-

arately, but each must join in the conveyance. In some states,

estates by entirety have been abolished and the estate becomes

a tenancy in common.

Tenancies in Common.

1303. What is an estate in common?

An estate in common or a tenancy in common arises when

property is deeded to two or more persons in common. It dif-

fers from a joint estate in that the interest of each tenant in

common passes upon his death to his heirs and does not vest in

the survivor as is the case in a joint estate, and a conveyance by

one tenant in common is a conveyance of his undivided interest

and makes the grantee a tenant in common with the remaining

tenants.

1304. How is it determined whether a grant by will or

conveyance of lands to two or more persons creates an estate

in common or a joint estate?

The rule in the United States now is that in the absence of

any evidence of the grantor's intention to create a joint estate,
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a grant of land to two or more persons creates a tenancy in

common and not a joint tenancy.

1305. A deed is executed by John Smith to John Doe and

Richard Roe. What kind of an estate is created?

John Doe and Richard Roe receive an estate in common and

either may convey his undivided interest in the land.

1306. John Smith executes a deed to John Doe and Mary

Doe, his wife. What kind of an estate is created and how may
it be conveyed by the grantees?

Except in those states where estates by entirety have been

abolished, which include Arkansas, Georgia, Kentucky, Mary-

land, Massachusetts, New York, Tennessee and Virginia, the

estate created would be an estate by entirety and neither John

Doe nor Mary Doe could convey the property or either's in-

terest in it without the other joining in the conveyance. In the

states enumerated, the estate created would be a tenancy in

common and either husband or wife could convey his or her

undivided interest in the property.

C. Title.

1307. What is meant by the title to property?

Title to property is the means by which the ownership and

right of possession to property may be legally established.

1308. How may title to real estate be derived?

Title to real estate may be acquired by descent, by will, by

adverse possession, by involuntary alienation, by gift or by

purchase.

1309. How is title acquired by descent?

When a person possessed of real estate dies, all his real

estate not disposed of by will descends to his heirs by operation

of law. The heirs thus acquire title to the property by de-

scent as distinguished from acquisition by will.
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1310. How is title acquired by will?

A person owning real estate may devise such real estate

either to his heirs or to other persons. But the statutory re-

quirements for the making of the will must be carefully com-

plied with. If the will is defective, then the real estate passes

by descent to the heirs as provided for by law.

1311. What is meant by acquiring title to real estate by

adverse possession ?

The statutes of most states provide that where a person has

actually and openly occupied real estate under a claim of right

adverse or hostile to the real owner for the statutory term of

years, he cannot be disturbed in such possession.

1312. What are the essential elements of the acquisition of

title by adverse possession?

To acquire title by adverse possession there must have been

possession under a claim of right hostile to the real owner, the

possession must have been actual and not merely constructive,

the possession must have been open and notorious, the posses-

sion must have been exclusive possession, and the possession

must have been continuous for the period fixed by the statute.

1313. What is meant by involuntary alienation?

Title to property is taken from the owner by involuntary

alienation when it is taken from him against his will by legal

proceedings, such as condemnation by the government or by a

public service corporation under the right of eminent domain,

or where it is sold for taxes, or where it is sold under an ex-

ecution levy, or sold by a trustee in bankruptcy for the benefit

of the owner's creditors.

1314. What is meant by the right of eminent domain?

The right of eminent domain is the right which the state

has to take private property for public use by payment of a

just compensation to the owner. This right is exercised when-
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ever private property is condemned for streets or public build-

ings, or for railroad purposes.

Land Contract.

1315. What is a land contract?

A land contract is an executory contract for the sale and

purchase of real estate.

1316. What is the necessity for a land contract being in

writing?

The statute of frauds provides that no agreement for the

sale of lands or any interest in lands can be enforced unless

there is some memorandum of the agreement in writing and

signed by the party to be charged or by some authorized agent.

1317. What must a land contract contain in order to sat-

isfy the statute of frauds ?

A land contract, in order to be enforceable under the statute

of frauds must contain the names of the parties, a description of

the land, the date of the transfer, and the price.

1318. Is a receipt for money paid down on account of a

real estate deal a land contract?

A mere receipt for a sum paid down to bind the bargain in

a real estate transaction is not a land contract which can be

enforced. The writing must contain all of the essential ele-

ments of the agreement, and must be binding upon both

parties. It must be an agreement of purchase as well as an

agreement of sale.

Abstract of Title.

1319. What is an abstract of title ?

An abstract of title is a summary of all of the recorded

documents and facts of record which affect the title to a cer-

tain piece of real estate.

C. P. A., Wash. 1906.



342 COMMERCIAL LAW

1320. Must a vendor of real estate furnish an abstract of

title?

The seller of property usually furnishes an abstract of title,

but unless there has been an agreement to that effect, he is

under no compulsion to do so, as the buyer has equal access to

the records and may examine the title for himself.

D. Deeds.

1321. What is a deed?

The word deed as commonly used in connection with real

estate means a written instrument conveying title to real es-

tate.

C. P. A., N. Y. 1907.

1322. What is the difference between the operation of a

deed and a land contract?

A land contract is merely an executory contract of sale and

conveys no legal title to property ; a deed transfers the legal

title from the grantor to the grantee.

1323. Who must prepare the deed?

The grantor of the property must prepare the deed in the

absence of any agreement to the contrary.

1324. What is the necessity for the deed being in writing?

Formerly lands were transferred in a different manner than

at present and no writing was necessary, but the statute of

frauds requires that every conveyance of land must be evi-

denced by some written memorandum.

1325. How are the parties to a deed designated?

The vendor or the party who executes the deed is called the

grantor, and the party to whom the property is conveyed by

the instrument is called the grantee.

1326. Upon what material must a deed be written?
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Deeds have always been required to be written upon either

paper or parchment.

Classes of Deeds.

1327. What are the various classes of deeds ?

Deeds are either quit-claim deeds or warranty deeds.

1328. What is a quit-claim deed?

A quit-claim deed is one which conveys only such present

title as the grantor may have without any undertaking on his

part that he will defend the title.

C. P. A., N. Y. 1901. C. P. A., Wash. 1906.

1329. What is a warranty deed ?

A warranty deed is a deed which not only conveys the title

to property but which contains certain covenants or warranty.

C. P. A., N. Y. 1901. C. P. A., Wash. 1906.

C. P. A., N. Y. 1906.

1330. What are covenants of warranty in a deed?

Covenants of warranty are certain stipulations contained in

a deed whereby the grantor warrants certain facts connected

with the title to be true or undertakes to defend the title.

1331. What are the usual covenants of warranty in a

deed?

A warranty deed usually contains a covenant of seizin,

which recites that the grantor has an estate in fee simple, a

covenant against incumbrances which is a warranty that the

property is free from mortgages, liens, and other incumbrances,

and a covenant that the grantor will warrant and defend the

title against all lawful claims whatsoever, which is sometimes

called a covenant for quiet enjoyment.

C P. A., N. Y. 1907.

Requisites of Deeds.

1332. Must a deed be dated?

•
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A deed should always be dated, but the omission of the

date will not invalidate the deed.

1333. Must the parties be named in the deed?

The parties should be sufficiently named or described in the

deed to be identified. A mistake in spelling a name, or a mis-

take of initials will not invalidate the deed, but for the pur-

pose of tracing title afterwards, great care should be exercised

in giving the full and exact names of the parties.

1334. Does a deed require a consideration?

While every contract requires a valuable consideration, no

consideration is necessary to the validity of a deed and a deed

may be valid as passing title to property by a gift. But while

a deed is not invalidated for lack of consideration, it may be

set aside for want of consideration where consideration was

intended and was not actually given.

1335. Must a deed be under seal?

A deed must be under seal, but no particular formality is

required for the seal, and no particular kind of seal is re-

quired.

Delivery.

1336. Must a deed be delivered?

A deed will not operate to pass title to lands unless de-

livered.

1337. What is meant by delivery in escrow?

A delivery of a deed in escrow is a delivery to some stranger

with instructions to deliver it to the grantee upon the happening

of a certain event or upon the grantee's performing a certain

condition, such as making payment. If the event does not hap-

pen, or the grantee fails to perform the condition, there can be

no delivery, and the deed is inoperative.

C. P. A., N. Y. 1898. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1900. C. P. A., Cal. 1907.
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1338. When does a deed delivered in escrow take effect?

A deed delivered in escrow takes effect after delivery to the

grantee as from the date of its original delivery to the third

person in escrow.

C. P. A., N. Y. 1900.

1339. What is the necessity of a deed being acknowledged?

A deed must be acknowledged before it can be recorded.

Acknowledgment is required by statute to prevent the recording

of fraudulent conveyances.

C. P. A., N. Y. 1902.

1340. Must a deed be witnessed?

Every deed must be witnessed before it can be recorded.

Some states require but one witness to a deed while others re-

quire two.

C. P. A., N. Y. 1901.

Recording.

1341. What is the purpose and necessity of recording a

deed?

Deeds are recorded in order to furnish a record of the title

to the real estate. They should be promptly recorded in order

that the grantee may protect his title. A recorded deed is

notice of the owner's title and such title cannot be defeated by

a subsequent grantee from the same grantor. Title under an

unrecorded deed may be defeated by a subsequent deed to the

same property being placed upon record.

C. P. A., N. Y. 1902.

1342. When does the recording of a deed take effect?

A deed is considered recorded as soon as it is deposited with

the recording officer.

C. P. A., N. Y. 1901.

1343. When does a deed take effect?

A deed takes effect only upon delivery and acceptance.

C. P. A., N. Y. 1898.
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1344. At what time does the law presume the deed to have

been delivered and accepted?

Where there is no evidence to the contrary, the law will pre-

sume that a deed was delivered and accepted upon the date of

the acknowledgment.
C. P. A., N. Y. 1898. C. P. A., N. Y. 1900.

1345. What is the granting clause in a deed?

The granting clause in a deed are the words of conveyance

contained therein, and usually contains the words, "grant, bar-

gain, sell, remise, release, alien and confirm." Such words

convey an estate in fee simple if the grant is made to the

grantee and his heirs. If the word heirs is omitted from the

conveyance the grantee gets only a life estate.

1346. By whom should the deed be signed?

The deed to real estate should be signed by the owner or

owners personally, or where signed by an agent, the agent must

be authorized by a power of attorney under seal. The wife of

the owner must sign in order to release or bar her right of

dower. And where property is held by two or more persons as

tenants in common, the wife of each common owner must join

in the deed.

E. Mortgages.

1347. What is a mortgage ?

A mortgage is a conveyance of property as security for a

debt.

C. P. A., Cal. 1907. C. P. A., Wash. 1906.

1348. What is a real estate mortgage?

A real estate mortgage is a conveyance or transfer of real

property or of some interest in real property to secure the pay-

ment of a debt.

1349. How are the parties to a mortgage designated?

The creditor to whom the mortgage is given as security is
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called the mortgagee; the person executing the mortgage is

called the mortgagor.

1350. What is the nature of a real estate mortgage?

Formerly a real estate mortgage was considered as an ab-

solute conveyance of the property. In some of the states at

present, a mortgage still vests the legal title to the property in

the mortgagee, the equity of redemption remaining in the mort-

gagor, who is the owner as against every one but the mortgagee.

In most of the states, however, a mortgagee gets no estate or

title to the property at all, but is merely vested with a lien upon

the property to secure the payment of the debt.

1351. What property may be mortgaged?

Any interest in real estate may be mortgaged. The inter-

est need not be an estate in fee simple ; an estate for life may
be the subject of a real estate mortgage.

1352. What is the usual form of a real estate mortgage ?

A real estate mortgage is a conveyance absolute in form but

containing a defeasance clause. In those states, however,

where the mortgage does not vest an estate in the mortgagee,

but merely vests in him. a lien, the mortgage need not be a

conveyance absolute in form nor contain words operative as a

conveyance ; any words indicating an intention to mortgage

being sufficient. The usual words used in such a mortgage are

the words "mortgage and warrant."

1353. How is a mortgage executed?

A mortgage of real estate is executed in the same manner as

is a deed. It must be signed, sealed, acknowledged, and de-

livered.

c. P. A., N. Y. 1902.

1354. Who may execute a mortgage?

Only those persons can execute a valid mortgage who have

some salable interest in the property mortgaged and have
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capacity to contract. An infant or a lunatic cannot execute a

mortgage which he may not afterwards repudiate.

C. P. A., N. Y. 1903.

1355. When will a deed be construed as a mortgage?

Where a deed is given to another party by the owner of

property and at the same time an agreement entered into that

the grantee shall reconvey the property to the grantor upon pay-

ment of a certain amount, the deed is considered as having been

given as security for a debt and will be construed as a mortgage.

In some states the grantee of a deed which is in fact a mort-

gage is required to record the deed as a mortgage if he would

gain any protection from the fact of record. In such states a

deed which is in effect a mortgage is not considered of record

when it is recorded as a deed and not as a mortgage.

C. P. A., N. Y. 1903.

Rights of Parties.

1356. What are the rights of the mortgagor in mortgaged

property ?

The mortgagor of mortgaged real estate remains to all in-

tents and purposes the owner of the property until his rights

are foreclosed. He is entitled to the possession of the prem-

ises, to all rents and profits, and may dispose of or further

mortgage his interest subject to the lien of the mortgagee. His

interest is subject to execution and sale on the part of cred-

itors and to the dower rights of his wife. He may do anything

with the mortgaged premises as owner that he might have done

if they were not mortgaged, except to impair the security of the

mortgagee.

1357. What are the rights of the mortgagee in mortgaged

property ?

The mortgagee of mortgaged real estate has a lien upon the

property to satisfy the debt secured by the mortgage and this

lien takes precedence over any liens, mortgages or execution
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levies that were not upon the property when the mortgage was

taken upon it. The interest of the mortgagee is not real estate

but is personal property and upon the death of the mortgagee,

the mortgage vests in the executor or administrator and not

in the heirs.

1358. May a mortgage be assigned?

A mortgage may be assigned as any other chose in action,

but the assignee will obtain by such assignment only such

rights as the mortgagee had.

1359. What is the usual form of an assignment of mort-

gage?

An assignment of a mortgage is usually made by executing

an instrument under seal reciting the names of the parties, the

amount of the mortgage, and identifying the mortgage by the

liber and page upon which it is recorded. An assignment is

usually acknowledged and recorded just as is the mortgage

itself.

1360. What is the debt secured by a mortgage?

A mortgage is security for a debt ; it is not the debt itself

nor the evidence of the debt. The debt is usually evidenced

by a promissory note of even date with the mortgage, reciting

that the mortgage is given as collateral security thereto.

1361. What is the effect of an assignment of the debt or

of the mortgage note?

An assignment of the debt or of the mortgage note operates

as an assignment of the mortgage. The mortgage follows the

debt. A payment of the note discharges the mortgage, but the

payment of the mortgage does not discharge the note in the

hands of an innocent purchaser.

Record of Mortgage.

1362. What is the effect of record upon the rights of suc-

cessive mortgagees?
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The priority of one mortgage over another is determined by

the time of recording and not by the time of execution and de-

livery. A prior unrecorded mortgage is void as against a sub-

sequent recorded mortgage.

1363. On January 3, 1909, John Smith executes a mort-

gage to John Doe upon certain property. On January 10,

1909, he executes a second mortgage to Richard Roe upon the

same property, which Richard Roe upon the same day places

upon record. On January 15, John Doe records his mortgage.

What are the respective rights of the parties ?

The mortgage held by John Doe, though first executed, is

in fact a second mortgage and is subject to the mortgage of

Richard Roe, which has priority because first recorded. In a

foreclosure or sale of the property, the lien of Richard Roe

must be first satisfied out of the proceeds of the property before

John Doe can come in for anything. The seniority or priority

of mortgages is determined entirely by the date of record.

1364. What is meant by the equity of redemption?

The equity of redemption is the right which the mortgagor

has to redeem the property from the mortgagee at any time be-

fore sale under foreclosure or the expiration of the statute of

limitations.

C. P. A., Wash. 1906.

Foreclosure.

1365. What is meant by the foreclosure of a mortgage?

Foreclosure of a mortgage is the legal process which must

be taken by the mortgagee to enforce his lien and cut off the

mortgagor's equity of redemption.

1366. How is a mortgage foreclosed?

Mortgages are usually foreclosed by a suit in a court of

chancery, and the obtaining of a decree authorizing a master in

chancery, commissioner or other officer to make a sale of the
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mortgaged property and to apply the proceeds to the satisfac-

tion of the mortgage debt and to turn over the balance, if any,

to the mortgagor. In some states there is a statutory proceed-

ing authorized in addition to the method of foreclosure in chan-

cery, whereby a mortgage containing a power of sale clause

may be foreclosed by advertisement and sale.

1367. If the mortgaged property is not sufficient to pay

the mortgage debt how may the mortgagee proceed to collect

the balance?

If the mortgaged property upon foreclosure sale fails to

bring the amount of the mortgage debt, the mortgagee may ob-

tain is most states a deficiency decree for the balance and pro-

ceed to collect such deficiency from the mortgagor.
C. P. A., N. Y. 1903.

1368. What is the liability of a purchaser of mortgaged

property ?

A purchaser who buys property merely subject to mortgage

assumes no personal liability beyond the power of the property

to satisfy the mortgage debt, and if the property under fore-

closure sale fails to bring the amount of the mortgage, the

mortgagee cannot hold such purchaser for the deficiency. If,

however, the purchaser assumes the mortgage and agrees to

pay it, he is liable personally for any deficiency there may be

between the proceeds of the property upon foreclosure sale and

the amount of the mortgage debt.

C. P. A., N. Y. 1903.

1369. What is a power of sale clause?

A power of sale clause is a clause found in many mort-

gages which authorizes the mortgagee in case of default to sell

the mortgaged property by fulfilling certain conditions with re-

gard to advertisement and notice.

1370. What is a trust deed?

A trust deed is of the nature of a mortgage and consists of

making a transfer to a third party of property upon the con-
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dition that it be held by him in trust pending the performance

of certain conditions by the grantor, and to be reconveyed to the

grantor if such conditions are performed. It is a common de-

vice used by large corporations to secure a bond issue. A
trust deed is given to some trust company or other trustee to

secure the payment of bonds to the bondholders at maturity.

It is a convenient form of securing by one conveyance debts

owing to a great number of scattered individuals.

C. P. A., Wash. 1906.

Discharge.

1371. How is a mortgage discharged or satisfied upon the

records ?

A mortgage may be discharged upon the records in one of

two ways, either by the mortgagee acknowledging satisfaction

or discharge upon the face of the record in the presence of the

recording officer, or by the mortgagee executing an instrument

called a discharge of mortgage, which the mortgagor records

just as a mortgage. A discharge of mortgage recites the mort-

gage, the names of the parties, the liber and page where the

mortgage is recorded and the fact that it has been satisfied.

1372. May a mortgage be partially discharged?

Where the property consists of several parcels of land, a

mortgage may be discharged as to one or more parcels without

affecting the mortgage lien upon the remaining parcels. This

is frequently done in the case of large sub-divisions, where each

lot is freed from the mortgage when sold, by the owner paying

to the mortgagee a pro rata part of the mortgage debt and se-

curing a discharge as to such lot.

F. Leases.

1373. What is a lease?

A lease is a contract creating an estate in land less than a
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freehold estate and less than an estate for life and creating be-

tween the parties to it the relation of landlord and tenant.

1374. Who is a landlord ?

A landlord is one who grants the estate created by a lease.

1375. Who is a tenant ?

A tenant is one who occupies land under a lease and in sub-

ordination to the landlord's title.

1376. How are the parties to a lease designated?

The grantor in a lease is called the lessor and the grantee is

called the lessee.

1377. What is the nature of an estate in land created by a

lease ?

An estate in land created by a lease is called a tenancy and

is strictly speaking not real estate but personal property. A
leasehold interest is called a chattel real to distinguish it from

other kinds of personal property known as chattels personal.

1378. What leases must be in writing?

The statute of frauds requires that all contracts not to be

performed within one year must be in writing in order to be

enforced. A lease for a longer period than one year is a con-

tract that is not to be performed within a year and so must be in

writing in order to be enforced. Oral leases are valid only

when the term of the tenancy is for one year or for less than a

year.

1379. What may be leased ?

Any interest in property which entitles the holder to pos-

session may be the subject of lease. It need not be an estate

in fee simple nor need the owner be actually in possession in

order to execute a lease.

Classes of Tenancies.

1380. What are the various classes of tenancies?

23
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The tenancy under which a tenant holds possession is either

a tenancy at sufferance, a tenancy at will, a periodic tenancy,

or a tenancy for years.

1381. What is a tenancy at sufferance?

A tenancy at sufferance is a tenancy which arises where a

person who has had possession of lands lawfully, holds posses-

sion wrongfully after his right to possession has ceased. A
mortgagor who retains possession after the mortgaged property

has been foreclosed and sold and his right to redeem has ex-

pired is a tenant at sufferance.

1382. What is a tenancy at will ?

A tenancy at will is a tenancy which may be terminated at

the will of either party. It is difficult sometimes to distinguish

between a tenancy at will and a tenancy at sufferance. When
a tenant occupies under a lease which states no definite term, or

where he takes possession before entering into a lease, there is

a tenancy at will.

1383. What is a periodic tenancy ?

A periodic tenancy is one that continues from period to

period, as a tenancy from month to month, or a tenancy from

year to year. It is not a tenancy for a definite term, but con-

tinues unless terminated at the end of any one of the periods.

1384. What is the effect of holding over in the case of a

periodic tenancy?

In the case of a periodic tenancy a holding over by the

tenant after the end of the period renews the lease for another

period of equal length without any new agreement being en-

tered into.

1385. A leases a store from B by the year from January

1, 1908. Nothing is said about any renewal of the lease and

upon January 31, 1909, A surrenders possession of the prem-

ises and tenders rent up to the day he gives up possession.

What are B's rights ?
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A's holding over after the expiration of his year's lease with-

out any other agreement with his landlord, renewed his lease

for another year, and B can hold him liable for rent up to Jan-

uary 1, 1910.

1386. What is a tenancy for years?

A tenancy for years is a tenancy for a fixed and definite

term and which may be terminated by either party at the end

of the term.

Notice to Quit.

1387. What is meant by a notice to quit?

Notice to quit is a notice required to be given by the land-

lord to his tenant when he wishes to terminate a periodical ten-

ancy or when he wishes to regain possession of the premises be-

cause of the non-payment of rent by the tenant.

1388. What length of notice to quit is required?

The length of notice to quit in either class of cases is usu-

ally fixed by statute. Where notice to quit is given because of

non-payment of rent, the notice must usually be given a certain

number of days before commencing a suit to recover possession

of the premises. Where notice to quit is given for the purpose

of terminating a periodical tenancy, it must usually be given for

a length of time equal to the rental period, and in cases of ten-

ancy from year to year, six months' notice is required unless the

statute fixes a different period.

Rent.

1389. What is rent?

Rent is the consideration paid to the landlord for the use of

the premises. It was originally considered as a portion of the

profits or increment of the land to which the owner was en-

titled.

1390. What amount of rent must be paid?
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In the absence of express stipulations in the lease, as to the

amount of rent,, the tenant must pay as rent what the use of the

premises are reasonably worth.

1391. When is rent payable?

In the absence of stipulations in the lease as to the time when

rent is payable, rent is payable at the end of the rental period.

But the parties to a lease may and usually do stipulate that rent

shall be payable at some other time, most commonly in advance.

1392. What is the measure of the landlord's damage in

case of breach of a lease by the tenant ?

If the tenant breaks his lease by moving out before its ex-

piration, the landlord is required to make some reasonable effort

to secure another tenant. If he fails he may recover from the

tenant the rent for the unexpired part of the term, or if he finds

a tenant for a part of the unexpired term or is compelled to

rent at a lower rent, he may compel the tenant to pay the dif-

ference between the rent under the lease and the rent re-

ceived.

G. Fixtures.

1393. What is a fixture ?

A fixture is property which was originally personal prop-

erty but which because of its being attached to the realty or be-

coming accessory to it becomes real estate.

C. P. A., N. Y. 1906. C. P. A., N. Y. 1907.

1394. What kind of attachment to the realty is necessary to

constitute personal property, real estate?

It is frequently difficult to determine whether personal prop-

erty has become real estate or whether it remains personal prop-

erty. The intention of the parties governs. The fact that per-

sonal property is physically attached to the realty so that it

cannot be removed without injury thereto is strong evidence

that the personal property has become real estate, but is not

conclusive.
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1395. Must there always be physical attachment to the

realty in order to constitute a fixture?

While personal property which become fixtures are usually

attached to the realty, such physical attachment is not always

necessary to constitute a fixture. Articles which are neces-

sarily accessory to real estate such as keys have been held to

be real estate, and articles which are attached to the realty only

by the force of gravity have in certain cases also been held to

be fixtures.

1396. What difference is there in the rule as between land-

lord and tenant and between vendor and vendee in determining

what are fixtures?

Many things which have been held to be fixtures and there-

fore a part of the realty sold as between the owner of real es-

tate and the one buying the real estate from him, have been

held to be personal property as between a landlord and tenant.

When the owner of real estate attaches personal property to the

realty he has an interest in improving the value of his realty

and so many things which he attaches have been held to be

rea 1 estate, whereas the same articles attached by a tenant who

has no such interest in improving the value of the real estate

have been held t5 remain personal property.

C. P. A., N. Y. 1902. C. P. A., N. Y. 1907.

C. P. A., N. Y. 1906.

1397. Are the store fixtures of a tenant attached to the

building, personal property or real estate?

Unless there is some evidence to the contrary, the store

fixtures of a tenant, including counters, shelving and chairs,

even though they may be physically attached to the building,

are personal property and not real estate and may be removed

by the tenant.

1398. Are gas fixtures and chandeliers personal property

or real estate?

Gas fixtures and chandeliers are personal property and not
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real estate as between landlord and tenant, and even in most

cases as between the owner of property and a purchaser.

1899. Are gas pipes, water pipes and electric wiring per-

sonal property or real estate?

Gas pipes, water pipes and electric wiring are all part of

the real estate, even though installed by a tenant and cannot be

removed as personal property.

1400. Is machinery personal property or real estate?

Where a building has been erected for a particular purpose

and machinery installed which is accessory to such purpose,

such machinery is part of the realty, but machinery placed in

a building merely for the purpose of furthering the use of the

building for a particular purpose during a certain period of

time is personal property and not real estate.

1401. By whom must personal property be attached to the

real estate in order to make a fixture of it ?

Personal property can only become a fixture when it is at-

tached to the building or the realty by the owners of such per-

sonal property. The fact that some stranger attaches personal

property to the realty does not affect its status as personal

property.

H. Mechanics' Liens.

1402. What are mechanics' liens?

A mechanic's lien is a lien granted by statute upon buildings

and the land upon which they are situated to those who per-

form any labor on such buildings or who furnish materials for

their erection, alteration or repair, to secure payment for such

labor or material.

C. P. A., R. I. 1907.

1403. How are mechanics' liens classified?

A lien granted to secure the payment for labor is called a



COMMERCIAL LAW 359

laborer's lien, and a lien granted to secure the payment for

materials furnished is called a materialman's lien.

1404. What property is subject to a mechanic's lien?

The building for the erection, alteration or repair of which

the labor or material was furnished and so much of the land

upon which it stands as is necessary for its convenient Use is

subject to mechanics' liens, but no other buildings or lands

can be subjected to lien except the buildings for which labor or

material was furnished and the land upon which they stand.

1405. What are the usual statutory requirements for filing

and perfecting a valid lien?

The statutes usually require that certain steps must be

taken before a lien can be enforced against property. These

generally consist of a statement of account which must be

served upon the owner, a demand for payment, a notice of in-

tention to claim a lien, the filing and recording of a statement

of claim, the service of a copy of such statement upon the

owner, and the filing and recording of proof of such service.

1406. What is the rule as to the priority of a lien over

other liens or incumbrances ?

A perfected lien takes precedence over all subsequent liens

and over all subsequently recorded mortgages, or execution

levies, but it is subject to all prior perfected liens, recorded

mortgages, or execution levies.

1407. May a lien be assigned?

A perfected lien may be assigned, but the general rule is that

a mere right to a lien may not be assigned. An assignment of

-lien must be in writing and in some states notice of assignment

must be given to the owner of the property.

1408. May a sub-contractor or a material man who fur-

nishes material to the contractor and not to the owner acquire

a lien?
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In some states only the original contractor may enforce a

lien, but in many states any one who furnishes labor or ma-

terial for the erection or alteration of the building may acquire

a lien, even sub-contractors to a remote degree.

1409. How is a lien enforced?

A mechanic's lien is enforced by foreclosure in a proceed-

ing similar to the foreclosure of a mortgage. The property is

ordered sold by an officer of the court and enough of the pro-

ceeds applied to the debt secured by the lien as will satisfy such

debt, the balance reverting to the owner of the property.

1410. What is meant by a lis pendens?

A lis pendens is a notice of the commencement of a suit re-

corded in the office of the proper recording officer, and is notice

to all prospective purchasers of property that a suit is pending

with reference to such property. A lis pendens is usually re-

quired to be filed upon commencement of a suit to foreclose a

mechanic's lien.



CHAPTER XIV.

ESTATES OF DECEDENTS.

1411. What is meant by an estate of a decedent?

An estate of a decedent includes the real and personal prop-

erty of a person who has died.

1412. What is a will ?

A will is the legal declaration of a man's intentions which

he wills to be performed after his death.

1413. Who may make a will?

Generally all persons of sound mind who have capacity to

contract may make wills.

1414. What is a legacy under a will?

A legacy is a disposition of personal property by will and

the person to whom such personal property is left is called a

legatee.

1415. What is a devise?

A devise is a disposition of real estate by will and the

person to whom such real estate is left is called a devisee.

1416. To whom may property be left as a legacy or de-

vise?

As a general rule, property may be left to any one by way

of a legacy or devise. But in certain states paramours and

persons living in adulterous relations with the deceased may not

be legatees or devisees, and in some states the amount of prop-

erty that may be left to illegitimate children is limited by stat-

ute. In practically all of the states, an attesting witness to the

execution of the will cannot take property under it, unless it
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is left to him as trustee or in some other representative ca-

pacity.

1417. What property may be devised or bequeathed?

As a general rule any property, real or personal, which

would upon the death of the owner descend to his heirs or to

his personal representatives, may be devised or bequeathed.

1418. Is any particular form required to constitute a

will?

No special form is required for a will, providing the in-

tention of the party making it is clear and the statutory re-

quirements for execution are observed.

1419. Must a will be signed?'

A will must be signed by the person making it, or by some

other person in his presence and at his direction.

1420. Must a will be witnessed?

A will must be witnessed and the number of witnesses de-

pends upon the requirements of the statute of the particular

state where the will is made.

1421. Must a will be acknowledged?

In most states where the will is not signed in the presence

of witnesses, the will must be acknowledged before witnesses.

1422. What is meant by the revocation of a will?

Revocation of a will is some act of the testator by which a

will is rendered of no force and effect.

1423. When may a will be revoked?

A will may be revoked at any time after it is made and up

to the time of the death of the testator, providing the testator

is of sound mind at the time of revocation and not legally in-

capacitated from making a will.

1424. How may a will be revoked?

A will may be revoked by execution of a written instrument
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expressing the intention of the testator, or by the execution of

another will or the execution of a codicil to the existing will.

1425. What is a codicil?

A codicil is a supplement or addition to a will which is ex-

ecuted after the will has been executed and which changes or

alters the will in some regard.

1426. What is meant by the probate of a will?

The probate of a will is the proof made to the proper court

that a certain instrument purporting to be a will is in fact the

last will and testament of the deceased, and the determination

by the court that the instrument is what it purports to be.

1427. What are letters of administration?

Letters of administration are the instruments issued to the

person who is to administer the estate of the deceased, giving

him authority to administer such estate.

1428. What is an executor?

An executor is the person named in the will as the one

who shall administer the estate of the deceased.

1429. What is an administrator?

An administrator is the person who is appointed to admin-

ister the estate of a decedent when there has been no one

named in the will as an executor, or where the decedent has

left no will.

Intestates.

1430. What is meant by an intestate?

An intestate is one who has died without making a will, or

without making a valid will.

1431. When a person dies intestate, what disposition is

made of his estate ?

The estate of a person who dies intestate, that is, without
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leaving a valid will, is divided among his heirs in the propor-

tions fixed by the statute.

1432. In whom does the title to a decedent's property vest ?

The real estate of a decedent vests in his heirs upon his

death, and the personal property vests in his executor or ad-

ministrator, to be distributed by him according to the terms of

the will or the statute of distribution, as the case may be.

1433. Who are heirs ?

The heirs of a decedent are defined by statute, the usuai

order of relationship being first the children of the deceased,

then the husband or widow, then the father and mother, then

sisters and brothers, and then the next of kin, depending upon

the statutory method for determining degrees of relationship.

1434. What is the rule for distribution of the estate of an

intestate ?

Where an intestate leaves children, his real and personal

estate is divided equally among his children, and where one or

more of the children have died, the issue of such deceased chil-

dren divide their parent's share. Where there are no children,

the estate is distributed according to the provisions of the stat-

utes, which vary in the different states.



CHAPTER XV.

BANKRUPTCY.

A. Definition and Source of Law.

1435. What is bankruptcy?

Bankruptcy is a state of insolvency or inability to pay one's

debts.

C. P. A., Wash. 1906. C. P. A., N. Y. 1906.

C. P. A, Wash. 1907. C. P. A., N. Y. 1908.

1436. What is a bankrupt?

A bankrupt is one who is unable to pay his debts.

1437. What is insolvency?

Insolvency in its popular meaning is synonymous with bank-

ruptcy.

C. P. A., Wash. 1906. C. P. A., N. Y. 1906.

1438. What is the object in passing bankruptcy laws?

Bankruptcy laws are passed for the purpose of securing to

creditors an equal and fair distribution of the bankrupt's prop-

eray and to enable unfortunate bankrupts whose bankruptcy is

not fraudulent to begin business anew.

C. P. A., Mich. 1908.

1439. What is the source of the bankruptcy law of the

United States?

The eighth section of Article I of the Constitution of the

United States provides that Congress shall have power "to

establish ***** uniform laws on the subject of bank-

ruptcies throughout the United States." Under this power

Congress has from time to time passed uniform bankruptcy

acts. In the absence of a federal statute upon the subject each

state enacted bankruptcy legislation for itself, but while the na-
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tional bankruptcy acts were in force, such legislation remained

suspended and all bankruptcy matters were conducted and de-

termined under the provisions of the national bankruptcy act.

The latest enactment by Congress upon the subject of bank-

ruptcy was the act of 1898 as amended in 1903, and this act

which is still in force and the decisions which interpret its pro-

visions constitute at present the bankruptcy law of the United

States.

C. P. A., N. Y. 1903. C. P. A., N. Y. 1908.

1440. What courts have jurisdiction over bankruptcy mat-

ters?

The United States District Courts of the various states and

territories were by the National Bankruptcy Act made courts

of bankruptcy and invested with original jurisdiction in bank-

ruptcy matters. The territorial jurisdiction of such courts in

matters of bankruptcy is the same as for other causes.

B. Bankrupts and Acts of Bankruptcy.

1441. What is meant by an act of bankruptcy ?

An act of bankruptcy is such an act as will under the law

make it possible for creditors to have a debtor adjudicated a

bankrupt.

1442. What acts are acts of bankruptcy?

Acts of bankruptcy by a person consist under the National

Bankruptcy Act of his having

1. Conveyed, transferred, concealed or removed any part

of his property with intent to hinder, delay, or defraud his

creditors or any of them

;

2. Transferred, while insolvent, any part of his property

to one or more of his creditors with intent to prefer such

creditors over other creditors ;

3. Suffered or permitted, while insolvent, any creditor to

obtain a preference through legal proceedings, and not having

at least five days before a sale or final disposition of any prop-

erty affected by such preference, vacated or discharged such

preference

;



COMMERCIAL LAW 367

4. Made a general assignment for the benefit of his credit-

ors, or, being insolvent, applied for a receiver or trustee for his

property or because of insolvency a receiver or trustee has been

put in charge of his property under the laws of a state, of a

territory, or of the United States

;

5. Admitted in writing his inability to pay his debts and

his willingness to be adjudicated a bankrupt on that ground.

C. P. A., N. Y. 1902. C. P. A., N. Y. 1903.

C. P. A., Mich. 1906. C. P. A., N. Y. 1906.

C. P. A., Mich. 1907.

1443. When is a person insolvent?

A person is insolvent whenever the aggregate of his prop-

erty, exclusive of any property which he may have conveyed,

transferred, concealed, or removed, or permitted to be con-

cealed or removed with intent to defraud, hinder, or delay his

creditors, shall not at a fair valuation be sufficient in amount to

pay his debts.

C. P. A., Wash. 1906. C. P. A., N. Y. 1906.

C. P. A., N. Y. 1903.

1444. What defense has a person against whom a petition

in bankruptcy has been filed?

Solvency is a good defense to any proceeding to have a

person adjudged a bankrupt, and if such person can show he

is solvent, the petition must be dismissed.

Classes of Bankrupts.

1445. What is the difference between voluntary and in-

voluntary bankruptcy?

Bankruptcy is voluntary when the person who is to be ad-

judged a bankrupt, himself files a petition in bankruptcy.

Bankruptcy is involuntary when the petition is filed not by the

bankrupt but by his creditors.

1446. Who may become voluntary bankrupts?

Any person who owes debts except a corporation may vol-
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untarily file a petition in bankruptcy. A corporation can not

file a voluntary petition in bankruptcy ?

C. P. A., Mich. 1907. C. P. A., Wash. 1906.

1447. Who may become involuntary bankrupts?

Any natural person except a wage-earner, or a person en-

gaged chiefly in farming or in tillage of the soil, any unin-

corporated company, and any corporation engaged principally

in manufacturing, trading, printing, publishing, mining, or

mercantile pursuits, owing debts to the amount of one thou-

sand dollars or over, may be adjudged an involuntary bank-

rupt. Private bankers, but not national banks or banks incor-

porated under state or territorial laws, may be adjudged invol-

untary bankrupts, and the bankruptcy of a corporation will

not release its officers, directors, or stockholders as such from

any liabilities under the laws of the state or territory or of the

United States under which it is incorporated.

C. P. A., Wash. 1906. C. P. A., N. Y. 1906.

1448. What is meant by an adjudication as a bankrupt?

An adjudication is the entry of a decree that a person

against whom a petition is filed is a bankrupt, and dates from

the time such decree is entered, or from the time such decree is

confirmed if it is appealed from.

1449. May a partnership be adjudicated a bankrupt?

A partnership may be adjudicated a bankrupt during the

continuation of the partnership business or after its dissolution

and before the final settlement thereof.

C. P. A., N. Y. 1903.

1450. In the case of the bankruptcy of a partnership, how

are the partnership assets and the individual assets applied upon

the individual and partnership debts?

When a partnership has been adjudicated bankrupt, the net

proceeds of the partnership property are first appropriated to

the payment of the partnership debts, and the net proceeds of

the individual estate of each partner to the payment of his in-
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dividual debts. Should any surplus remain of the property of

any partner after paying his individual debts, such surplus is

added to the partnership assets and applied to the payment of

the partnership debts. Should any surplus of the partnership

property remain after paying the partnership debts, such sur-

plus is added to the assets of the individual partners in pro-

portion to their respective interests in the partnership.

1451. What exemptions are allowed to a bankrupt?

A bankrupt is allowed such exemptions as are prescribed by

the laws of the state in which he has resided for six months

before the filing of the petition and in force at the time the pe-

tition was filed.

C. Compositions with Creditors.

1452. What is meant by a composition with creditors?

A composition with creditors is an agreement between a

debtor and his creditors, whereby the creditors agree to take a

certain percentage of their claims as a settlement in full of the

whole amount owing each by the debtor.

C. P. A., Mich. 1906.

1453. When may a bankrupt make a composition with his

creditors ?

A bankrupt may make a composition with creditors after he

has been examined in court or at a creditors' meeting and has

filed a schedule of his property and a list of his creditors, pro-

vided such composition is accepted in writing by a majority of

the creditors who represent also a majority amount of claims,

and the money necessary to pay the creditors and costs has been

deposited subject to the order of the court, and the composition

is confirmed after a hearing thereon.

1454. Under what circumstances will a composition be

confirmed ?

A composition will be confirmed if it is for the best inter-

ests of the creditors, and the bankrupt has not been guilty of

24
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any acts or failed to perform any duties which would bar his

discharge and the offer of composition and its acceptance are

made in good faith and were not procured by any forbidden

means, acts, or promises.

1455. May a composition with creditors be set aside?

A composition with creditors may be set aside within six

months after confirmation upon a showing that the composition

was procured through fraud.

1456. What is the effect of a composition with creditors

when confirmed?

A composition with creditors when confirmed releases the

bankrupt from all debts except those arising from the compo-

sition and those not discharged by bankruptcy.

C. P. A., Mich. 1906.

D. Discharge.

1457. What is meant by a discharge in bankruptcy ?

A discharge in bankruptcy is the release of the bankrupt

from all the debts that are provable except those that are ex-

cepted.

C. P. A., Wash. 1906. C. P. A., N. Y. 1903.

1458. Under what circumstances will a bankrupt be finally

discharged from his debts?

A bankrupt will be given his final discharge from all debts

except those not affected by bankruptcy, if he has not com-

mitted any offense punishable by imprisonment under the bank-

ruptcy law, if he has not with intent to conceal his financial

condition, destroyed, concealed, or failed to keep books of ac-

count or records from which such condition could be ascer-

tained, if he has not obtained credit from any person upon a

materially false statement in writing made to such person for

the purpose of obtaining such property on credit, if he has not

within four months preceding the filing of the petition trans-

ferred, removed, destroyed or concealed or permitted to be re-
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moved, destroyed, or concealed, any of his property with intent

to hinder, delay or defraud his creditors, if he has not before

been granted a discharge in involuntary bankruptcy within

six years, and if in the course of the proceedings he has obeyed

every lawful order of the court and answered every material

question approved by the court.

C. P. A., Wash. 1906.

1459. May a discharge in bankruptcy once granted be re-

voked ?

A discharge in bankruptcy may be revoked upon a show-

ing by some party interested that it was obtained through fraud

and that the actual facts did not warrant the discharge.

1460. What effect has a bankrupt's discharge upon the

liability of a co-debtor?

A co-debtor with a bankrupt, or a guarantor or surety for

him is not released from liability by the fact that the bankrupt

is discharged from his debts.

1461. What debts of a bankrupt are not affected by his

discharge in bankruptcy?

The discharge of a bankrupt releases him from all provable

debts except taxes ; liabilities for obtaining property by false

pretenses or false representations, or for wilful and malicious

injury to persons or property, or for alimony, or for mainte-

nance of wife, or child, or for seduction or criminal conversa-

tion ; debts not scheduled in time for proof and allowance ; or

debts created by his own fraud, embezzlement, misappropria-

tion, or defalcation while acting as an officer or in any fiduciary

capacity.

1462. After a discharge in bankruptcy, may a bankrupt

legally obligate himself to pay any of the debts from which he

is discharged?

A bankrupt may legally obligate himself to pay any of the

debts from which he was discharged by a new promise to pay
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and such new promise need not be supported by a new or ad-

ditional consideration. But the new promise to be enforced by

the creditor must not have been made in consideration of the

creditor's withdrawing his opposition to the bankrupt's dis-

charge.

C. P. A., N. Y. 1903.

1463. If A makes an assignment of all of his possessions,

is he absolved from further liability if the proceeds thereof are

insufficient to pay the whole of his indebtedness? If not, what

further must he do ?

A mere assignment' for the benefit of creditors will not ab-

solve a person from liability if the proceeds fail to satisfy his

debts in full, unless the creditors agree to accept such assign-

ment in full of their claims. To be absolved from all liabilities

A must get a release from all his creditors, or have their claims

assigned to some person in trust for him, or secure a discharge

in bankruptcy.

C. P. A., Wash. 1906.

E. Officers and Duties.

1464. What is a referee?

A referee is an officer to whom certain matters are referred

by a court for the purpose of taking testimony thereon and re-

porting to the court his findings.

Referee.

1465. What is a referee in bankruptcy?

A referee in bankruptcy is an officer appointed by the bank-

ruptcy court to whom certain matters may be referred and upon

whom certain duties and authority are imposed by the bank-

ruptcy law.

1466. What is the jurisdiction and power of a referee in

bankruptcy ?

A referee in bankruptcy may consider all bankruptcy peti-
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tions and either make the adjudication in bankruptcy or dismiss

the petition ; he may exercise the powers of a bankruptcy

court in administering oaths and examining witnesses, and re-

quiring the production of books and papers ; he may in the ab-

sence of the judge from the district, or during his sickness,

exercise the power of the judge in taking possession of or re-

leasing the property of the bankrupt ; he may perform the

duties of the judge except as to matters of composition and

discharge ; and he may authorize the employment of sten-

ographers to report and transcribe the proceedings during the

examination of a bankrupt, upon the application of the trustee.

1467. What are the duties of a referee in bankruptcy ?

Referees are required to declare dividends and deliver to

trustees, dividend sheets showing the dividends declared and to

whom payable; to examine all schedules of property and lists

of creditors filed by the bankrupts and cause such as are de-

fective or incomplete to be amended ; to furnish such informa-

tion concerning the estates which are being administered as

may be required by the parties interested ; to give required

notices to creditors ; to make up records of the evidence taken

and transmit them to the judge with his findings; prepare the

schedules and list of creditors when the bankrupt fails to do

so ; to safely keep and perfect all records and transmit them to

the clerk of the court when the case is concluded ; to transmit

all files and papers to the clerk when they are needed in court

;

to preserve the evidence taken before him when there is no

stenographer; and to call upon and receive from the clerk of

the court all papers connected with referred cases.

1468. What compensation are referees in bankruptcy en-

titled to ?

Referees in bankruptcy are entitled to receive as compensa-

tion fifteen dollars for every petition and twenty-five cents for

every proof of claim filed, and one per cent, of all moneys dis-

tributed among creditors by the trustee, or one-half per cent.
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of all moneys distributed among creditors upon composition.

Trustee.

1469. What is a trustee in bankruptcy?

A trustee in bankruptcy is the person who is intrusted with

duty of collecting, administering and distributing the estate of

the bankrupt among his creditors under the direction of the

court.

C. P. A., Mich. 1906.

1470. How is a trustee in bankruptcy appointed?

A trustee in bankruptcy is appointed by a vote of the cred-

itors at the first meeting after adjudication. The creditors

may appoint either one trustee or three trustees. If they fail

to appoint a trustee, the court appoints one.

C. P. A., Mich. 1906.

1471. At the first meeting of creditors in the bankruptcy

of Smith, all of the creditors, who had proved their claims,

voted for Jones, as trustee. To this the bankrupt, Smith, ob-

jected, on the ground that Jones was not competent, and fur-

thermore, being his personal enemy, would act maliciously

toward him. The referee, thereupon, disapproved of Jones

and appointed another trustee. Can a motion be made to set

aside this appointment? On what grounds?

The creditors are the only persons interested who have any

right to be consulted in the appointment of a trustee, and it is

only when the creditors fail to appoint a trustee that the court

may appoint one. A motion can be made to set aside such ap-

pointment and the trustee selected by the creditors reinstated.

C. P. A., Mich. 1908.

1472. Who may act as trustee?

Any person who is competent to act as trustee and who lives

or has an office in the district may be appointed a trustee and

any corporation may be appointed as trustee which is author-

ized by its charter to act in such capacity and has an office in

the district.
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1473. When there are three trustees, how are matters con-

nected with the administration of the bankrupt's estate de-

termined ?

When there are three trustees, the concurrence of at least

two of them is necessary to the validity of every act.

1474. What are the duties of a trustee in bankruptcy?

Trustees in bankruptcy are required to pay over to the es-

tates under their control all interest received by them upon

property of such estates ; to collect and reduce to money the

property of the estates for which they are trustees, under the

direction of the court, and to close up the estates as expedi-

tiously as is compatible with the best interests of the parties in

interest ; to deposit all moneys received by them in one of the

designated depositaries ; to disburse money only by check or

draft on the depositaries where it has been deposited ; to furnish

such information concerning the estates and of their admin-

istration as may be requested by the parties interested ; to keep

regular accounts showing all moneys received and from what

sources and all moneys paid out and upon what accounts ; to

lay before the final meeting of creditors detailed statements of

the administration of the estate ; to make final reports and file

final account fifteen days before the final meeting of creditors

;

to pay dividends within ten days after they have been declared

by the referee ; to report to the court in writing the condition of

the estate and the moneys on hand and such other details as

may be required within one month after appointment and every

two months thereafter unless otherwise ordered ; to set aside

the bankrupt's exemptions and report the items and their value

as soon as practicable.

C. P. A., Mich. 1906. C. P. A., Mich. 1907.

1475. What is the compensation of a trustee in bank-

ruptcy ?

A trustee in bankruptcy receives as compensation five dol-

lars and a commission upon moneys disbursed equal to six per
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cent, on the first five hundred dollars, four per cent, on amounts

from five to fifteen hundred dollars, two per cent, on amounts

from fifteen hundred dollars to ten thousand dollars, and one

per cent, on amounts over ten thousand dollars.

1476. What bond is required of a trustee ?

A trustee must furnish a bond with two sureties in such

amount as is fixed by the creditors and the creditors can at

any time increase the amount.

F. Creditors and Claims.

1477. Who is a creditor ?

A creditor is any one who has a claim provable in bank-

ruptcy, or his agent, attorney or proxy.

Provable Debts.

1478. What debts may be proved against a bankrupt's

estate ?

Only those debts may be proved and allowed against a

bankrupt's estate which are

:

1. A fixed liability, evidenced by a judgment or an instru-

ment in writing and absolutely owing at the time the petition is

filed, whether then payable or not, with interest thereon or with

a rebate of interest if the debt was not then payable and did

not bear interest.

2. Costs taxable against an involuntary bankrupt as

plaintiff in a suit which the trustee declines to prosecute.

3. Taxable costs incurred by a creditor in a suit in good

faith against the bankrupt before the petition was filed.

4. Debts founded upon an open account or an express or

implied contract.

5. Claims founded upon provable debts reduced to judg-

ment after filing of petition, and before consideration of appli-

cation for final discharge, less costs and interest after filing of

petition and up to time of entering judgment.
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6. Unliquidated claims which have been liquidated in the

manner directed by the court.

1479. What debts have priority out of the bankrupt's es-

tate?

The debts which have priority and must be paid in full out

of the bankrupt's estate before the general creditors can share

therein are taxes, the actual and necessary cost of preserving

the estate after the filing of the petition, the filing fees paid by

creditors in involuntary cases, the expense of recovering trans-

ferred or concealed property, the costs of administration, wages

earned within three months of commencement of proceedings

and not to exceed three hundred dollars per claimant, and debts

owing to any person who by the laws of the state or of the

United States is entitled to priority.

1480. What is the effect of a conveyance, transfer or as-

signment by the bankrupt prior to the filing of the petition ?

Any conveyance, transfer, assignment or incumbrance made

within four months prior to the filing of the petition and with

the intent to defraud, hinder or delay creditors is null and void

except as to purchasers in good faith and for a present fair con-

sideration, and all property conveyed, transferred, assigned or

incumbered passes to the trustee, who may recover and reclaim

it for the benefit of the creditors.

Creditors' Meeting.

1481. What are the requirements for the first meeting of

creditors ?

The first meeting of a bankrupt's creditors must be held not

less than ten nor more than thirty days after adjudication. It

is presided over by the judge or referee, who may allow or dis-

allow the claims of creditors presented there and may publicly

examine the bankrupt.

1482. When are subsequent creditors' meetings to be held?

Subsequent creditors' meetings are held when all of the

creditors consent in writing, and the court must call a cred-
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itors' meeting when one-fourth of the creditors request it in

writing.

1483. When is the final meeting of creditors held?

The final meeting of creditors is held when the estate is

ready to be closed up.

1484. How is voting done at a creditors' meeting?

Only those creditors whose claims have been allowed may
vote at creditors' meetings and all matters are determined by

the vote of a majority in number and amount of claims. Cred-

itors who have priority or secured claims can vote only to the

extent of the excess of their claims over their priority or se-

curity.

Proof of Claim.

1485. What is a proof of claim?

A proof of claim is a written statement by the creditor

under oath of the amount which he claims the bankrupt owes

him.

1486. What must the proof of claim contain?

The proof of claim must set forth the amount claimed, the

consideration for it, whether or not it is secured, and whether

any, and if so, what payments have been made upon it, and that

the sum is justly owing from the bankrupt to the creditor. When
the claim is filed upon a written instrument such as a note, the

instrument must be attached to the proof of claim, or if lost or

destroyed, a statement under oath to that effect must be in-

serted in the proof of claim.

1487. When will claims be allowed ?

Claims will be allowed after being proved unless objection

to their allowance is made by the parties interested, or unless

the court continues their consideration for cause upon its own
motion.
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1488. To what extent will the claims of secured creditors

be allowed?

The claims of secured creditors will be allowed only to the

amount over and above the value of their securities.

1489. To what notices are creditors entitled?

Creditors are entitled to ten days' notice of all examina-

tions of the bankrupt, of all hearings upon confirmation of

compositions or discharges, of all creditors' meetings, of all

proposed sales of property, of the declaring and time of pay-

ment of dividends, of the filing of the final account of the

trustee, of all proposed compromises, and proposed dismissal of

proceedings. Notice of the first meeting of creditors must be

published at least once and oftener as the court may direct.

1490. Who may file a petition to have a person adjudged

an involuntary bankrupt ?

Petitions to have a person or corporation adjudged an in-

voluntary bankrupt must be signed by at least three creditors

with unsecured claims aggregating five hundred dollars or

over, unless the total number of creditors is less than twelve,

in which case one creditor who has an unsecured claim of five

hundred dollars or over may file such petition.

C. P. A., Mich. 1906.

Preferences.

1491. What constitutes a preference to a creditor under

the bankrupt act?

A person is deemed to have given a preference if, being in-

solvent, he has within four months before the filing of the

petition, or after the filing of the petition, and before the adju-

dication, procured or suffered a judgment to be entered against

himself in favor of any person, or made a transfer of any of his

property, and the effect of the enforcement of such judgment

or transfer will be to enable any one of his creditors to obtain

a greater percentage of his debt than any other of such cred-
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itors of the same class. Where the preference consists in a

transfer, such period of four months does not expire until four

months after the date of the recording or registering of the

transfer, if by law such recording or registering is required.

1492. What is the status of a preference given to a cred-

itor?

If the creditor receiving the preference or the one to be ben-

efited thereby, or his agent acting therein, has reasonable cause

to believe that it was intended thereby to give a preference, it

is voidable by the trustee and he may recover the property or

its value from such creditor.

C. P. A., N. Y. 1902.

1493. When may a preferred creditor have his claim al-

lowed ?

A preferred creditor may have his claim against the bank-

rupt allowed only when he surrenders his preferences.

Title.

1494. In whom is the title to the property of the bankrupt

vested after his adjudication as a bankrupt?

The title to the bankrupt's property vests from the time of

his adjudication as a bankrupt in the trustee.

1495. What is included in the property whose title vests

in the trustee?

All the bankrupt's property, except that which is exempt,

vests in the trustee and includes documents relating to the

property, patents, copyrights and trade marks, powers which

he might have exercised for his own benefit, property trans-

ferred by him in fraud of creditors, and property which be-

fore bankruptcy he might have transferred or which might

have been levied on and sold under judicial proceedings; and

rights of action arising out of contract or for detention of or

injury to his property.
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1496. Does an insurance policy of a bankrupt vest in his

trustee ?

If the bankrupt has an insurance policy which has a cash

surrender value, it passes to his trustee, unless the bankrupt

within thirty days after the cash surrender value is ascertained

by the trustee, from the company, pays to the trustee the

amount of such cash surrender value. If such amount is paid

or secured to the trustee, then the bankrupt may continue to

carry the policy free from the claims of creditors.

Dividends.

1497. In what ratio are dividends declared and paid?

Dividends are declared and paid on all claims upon the

same basis, except upon those which are secured or have

priority.

1498. When is the first dividend declared?

The first dividend must be declared whenever the money of

the estate above what is necessary to pay claims which have

priority equals five per cent, or more of the allowed claims, but

such dividend must not exceed fifty per cent, of the claims al-

lowed or to be allowed.

1499. When are subsequent dividends declared?

Subsequent dividends are declared whenever there is money

enough in the estate to pay ten per cent, upon the allowed

claims, and when the estate is closed, but the final dividend

must not be declared within three months of the first dividend.

1500. What becomes of unclaimed dividends?

Dividends unclaimed for six months after the final dividend

is declared must be paid into court by the trustee, and if they

are then unclaimed for a year they are distributed among the

creditors whose claims are allowed, and if more than enough

to pay such claims in full, the surplus is paid to the bankrupt.
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FRAUDULENT CONVEYANCES.

A. Conveyances.

1501. What are the general principles underlying the law

as to fraudulent conveyances?

The owner of property, real or personal, who is indebted to

other persons, stands in a double relation to such property. He
is the owner of the property and also a quasi-trustee for his

creditors. He may make any disposition of the property he

pleases, transfer it from one form to another so long as he

does not do it for the purpose of defrauding his creditors, or

preferring one creditor before another.

1502. What constitutes a fraudulent conveyance?

A fraudulent conveyance is a conveyance, by a debtor of

property out of which his creditors might have realized some

part of their claims with an intent to defraud such creditors.

1503. What property may be the subject of a fraudulent

conveyance ?

Only such property can be the subject of a fraudulent con-

veyance out of which the creditors might have been able to

realize some part of their claims. A conveyance of property

which has no substantial value, or which is exempt cannot be

the subject of a fraudulent conveyance.

1504. What is the status of a fraudulent conveyance as be-

tween the immediate parties thereto?

As between the immediate parties thereto, a fraudulent con-

veyance is good, and one who has conveyed property to an-

other with intent thereby to defraud his creditors, cannot set

382
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up such fraudulent intent to recover back the property from the

person to whom it was thereby conveyed.

1505. What is the effect of a fraudulent conveyance?

A fraudulent conveyance is voidable and may be set aside

by any creditor whose claim is due, and who was not a party

to the fraud and had no notice of the proposed conveyance and

did not assent thereto.

1506. What is the "Sale of Goods in Bulk Act" ?

The "Sale of Goods in Bulk Act" is a statute in force in a

number of states, including Massachusetts, Connecticut, Ten-

nessee, Washington, Michigan, Wisconsin, Maryland and New
York, the object of which is to protect creditors against fraud-

ulent conveyances of goods in bulk by debtors. The act varies

in some of its provisions in the various states, but the chief

feature in the act as it is in force in all of the states enumerated

is that sales of goods in bulk are declared void as to creditors

unless such creditors shall have had certain notice, usually five

days, of such proposed sale, before it is made.
C. P. A., Mich. 1907.

1507. What are the rights of the creditors where a con-

veyance is made with intent to defraud, but to a person who is

ignorant of such intent ?

A conveyance to a bona fide purchaser who is ignorant of

the intent of the grantor to defraud his creditors is a good con-

veyance and cannot be set aside, nor will a conveyance be set

aside which is made to a fraudulent grantee but by him trans-

ferred to a bona fide purchaser.

1508. What is the effect of a fraudulent conveyance made

as a gift to one who is ignorant of the intent to defraud ?

A conveyance made as a gift without any consideration is

void as against creditors if there was an actual intent to de-

fraud, or the grantor was insolvent, even though the grantee

had no knowledge of the fraudulent intent.
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B. Assignment for Benefit of Creditors.

1509. What is an assignment for the benefit of creditors?

An assignment for the benefit of creditors is a transfer by a

debtor of all of his property to some person or corporation in

trust for his creditors, with authority to convert the property

into money and divide the proceeds among the creditors.

C. P. A., Mich. 1907. C. P. A., N. Y. 1897.

1510. When is an assignment for the benefit of creditors

void?

An assignment for the benefit of creditors is void when

made with a fraudulent intent. Such intent will be presumed

when it appears from the assignment itself that it is made for

the purpose of defrauding creditors, and it may be shown by

other evidence when no such fraudulent intent appears on the

face of the assignment.

C. P. A., Mich. 1907.

1511. What is the effect of an assignment for the benefit

of creditors?

An assignment for the benefit of creditors vests the title to

the property in the assignee, who holds it as trustee for the

creditors.

C. P. A., Mich. 1907.

1512. How are the parties to an assignment for the benefit

of creditors designated ?

The debtor who makes the assignment is called the as-

signor and the person to whom the assignment is made is

called the assignee or by virtue of the trust relation in which he

stands to the creditors, the trustee.

C. P. A., Cal. 1907.

1513. What is the difference between an assignee and a

receiver ?

An assignee is one who has the duty of collecting and dis-

tributing a debtor's assets under powers conferred by an assign-
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ment. A receiver is a person appointed by the court upon ap-

plication of creditors to perform such duties.

C. P. A., N. Y. 1908.

1514. May there be preferred creditors in a general assign-

ment for the benefit of creditors ?

In the absence of any statutory prohibitions, a debtor may

prefer some of his creditors to others providing there is no

fraud, though by so doing he commits an act of bankruptcy,

if he is insolvent. Many states, however, prohibit such prefer-

ences by statute. In some states a preference renders the

whole assignment void, and is others only the preference is

void.

C. P. A., Mich. 1907.

1515. What is the necessity of a schedule in an assign-

ment?

An assignment for the benefit of creditors must contain a

schedule of the property assigned or describe the property so

that it can be identified and ascertained. If there is no such

schedule or description, the assignment is void.

1516. What is the difference between an assignment for

the benefit of creditors and a composition with creditors ?

An assignment for the benefit of creditors only releases the

debtor from liability to the extent of the proportion of their

claims that the creditors realize from the proceeds of the

debtor's property assigned. A composition with creditors is a

settlement in full of all claims upon a certain per cent, agreed

upon.

C. P. A., Mich. 1907.

1517. Under what circumstances will an assignment for

the benefit of creditors be set aside?

An assignment for the benefit of creditors may be set aside

when it is fraudulent, by a creditor who has been injured

thereby and who did not assent to the assignment.

C. P. A., N. Y. 1897.

25
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Assignee.

1518. What powers may be given to an assignee?

An assignee may be given such powers as are necessary to

protect and preserve the assets, and to convert them into cash

and distribute it among the creditors, but he may be given no

power to do things that will hinder or unreasonably delay cred-

itors.

C. P. A., N. Y. 1897.

1519. How must an assignee qualify?

An assignee qualifies usually by giving a bond and filing an

inventory.

C. P. A., N. Y. 1897.

1520. What should be contained in the assignee's in-

ventory ?

The assignee's inventory should be a sworn statement of all

of the assets which have come into his possession.

C. P. A., Mich. 1907.

1521. May an assignee resign?

An assignee who has accepted a trust can ordinarily not re-

sign and can only be relieved from his trust by a court of com-

petent jurisdiction, after filing a complete statement of his

transactions and accounting for all assets in his hands.

C. P. A., N. Y. 1897.

1522. Will an assignee acting in good faith be protected

if the assignment be afterwards set aside as fraudulent?

An assignee acting in good faith will be protected in his

acts if he has not participated in the assignor's fraud and has

not violated the statute with regard to paying out money.
C. P. A., N. Y. 1903.

1523. What is the general liability of an assignee?

An assignee is required to use ordinary care and diligence

in the handling of the money and property entrusted to him
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and he and his sureties will be liable for any losses that result

from his negligence or mismanagement.
C. P. A., N. Y. 1903.

1524. What is the assignee's duty as to accounting?

An assignee is required to render an account of all moneys

and property in his possession before the trust can be closed

and neither he nor his sureties are released until such account-

ing is made.
C. P. A., N. Y. 1903.

1525. What right has the assignee to compensation?

An assignee who has not violated his trust is entitled to a

reasonable compensation for his services. This is usually de-

termined upon a commission basis upon the amount of money

and property handled.

C. P. A., N. Y. 1903.



CHAPTER XVII.

TRADE MARKS.

152G. What is a trade mark ?

A trade mark is some name, sign, symbol or device used by

a manufacturer or merchant to distinguish the goods sold or

manufactured by him from goods sold and manufactured by

others.

1527. When will a merchant or manufacturer be pro-

tected in the use of a trade mark?

A manufacturer or merchant will be protected in the use of

some sign, mark, symbol or design as a trade mark, provided

he has been the first to use it, and has used it long enough for it

to have become generally known to the public as a trade mark.

1528. Is it necessary to copyright or register a trade mark

to protect the owner against its use by other persons ?

Trade marks are frequently copyrighted or registered and

there are many advantages in doing so, but neither copyright

nor registry are necessary to protect the owner against its use,

though it may make proof of ownership easier.

C. P. A., 111. 1905.

1529. What may be used as a trade mark?

Merely descriptive words, such as words indicating quality,

or ingredients, cannot become trade marks so that the one who
uses them will be protected in such use, but any arbitrary word

or words, or any sign, mark or symbol may become a trade

mark. Newly coined and invented words, fictitious or histor-

ical names, devices or pictures, numerals or figures arbitrarily

applied to articles, letters or initials, and foreign words or

phrases have all been held to be trade marks where they were

first used to designate a particular article of manufacture or

commerce and have come to be known publicly as trade marks.
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1530. How may a trade mark be lost?

A trade mark may be lost by non-user for a length of time

sufficient to indicate an intention to abandon it, in which case

other persons by use may acquire the trade mark.

1531. Is a trade mark property?

A trade mark is personal property and may be bought and

sold as such and constitutes an asset that will vest in a trustee

in bankruptcy.

1532. May the name or description of a patented article

become a trade mark ?

So long as the patented article is protected by the patent,

neither the name of it nor a description of it can become by

user a trade mark, and after the expiration of the patent the

name by which the patented article was known becomes public

property.

1533. What is the extent of the property right in a trade

mark?

The property right in a trade mark may be exclusive or

may not. If the trade mark is an arbitrary name or symbol the

property right in it is exclusive. If it consists of some de-

scriptive words that anybody may use, while it is not strictly a

trade mark, the one using it will be protected against unfair

competition on the part of some one who attempts to use the

same mark or symbol upon the same class of goods so as to

deceive the public.

1534. For what length of time will a trade mark be pro-

tected ?

The property right of the owner of a trade mark is per-

petual unless the trade mark is abandoned by the owner.

1535. What is the territorial extent of the property right

in a trade mark?

A trade mark will be protected only in the country under

whose laws it was acquired.



390 COMMERCIAL LAW

1536. What is meant by infringement of a trade mark.

Infringement of a trade mark is any use of the trade mark

by persons other than the owner without his consent. Such

use need not necessarily be of the exact trade mark. Any

mark, symbol or device which resembles the trade mark suf-

ficiently to deceive the public is an infringement.

1537. What is meant by the registry of a trade mark?

Both the United States and the various states have enacted

laws providing for the filing and recording of copies of trade

marks and proofs of their ownership. Such filing and record-

ing is called registry.

1538. What is the effect of registering a trade mark?

The registry of a trade mark does not affect the rights of

the owner thereto, nor the rights of other persons. The regis-

tered trade mark is, however, prima facie evidence of owner-

ship.

1539. What remedies has the owner of a trade mark in

cases of infringement?

The owner of a trade mark may enjoin the use of the trade

mark by other persons and when so used he may recover from

the infringers the profits of all articles sold by them under such

trade mark, together with any damage that he may have suf-

fered by reason of such unauthorized use.

Trade Names.

1540. What is meant by a trade name?

A trade name is some name adopted by a person, firm or

corporation other than the real name of such person, firm or

corporation for the purposes of doing business thereunder.

1541. To what extent will a trade name be protected?

A trade name will be protected against any use of it in un-

fair competition by other persons to the same extent and in the

same manner as a trade mark is protected.
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LEGAL REMEDIES.

1542. What is meant by an action ?

An action is a suit in a court of justice; it is a demand of

one's rights in the form prescribed by law ; any proceeding

begun in a court is an action. To bring an action is the same

as to begin suit.

1543. What is a judgment?

A judgment is a decision or determination of a court of

law as a result of an action brought therein.

1544. Wnat is a decree?

A decree is a decision or determination of a court of equity.

Decisions of probate and admiralty courts are also called de-

crees.

1545. What is the difference between a court of law and a

court of equity?

Originally in England where there was no adequate remedy

at law, persons took their complaints to the chancellor. Later

there developed a separate court to take care of such cases

known as a court of chancery or equity. In the United States,

some states still have separate courts of equity ; in other states

law and equity cases are handled by the same tribunal, but

under different rules of procedure ; and in still other states, the

distinctions between law and equity have been abolished. The

principal distinctions between a suit at law and one in equity

are the difference in the character of the pleadings, the plead-

ings in equity being less subject to strict technical rules than

those in law ; differences in the rules of evidence, greater lati-

tude being allowed for the admission of evidence in equity
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than at law ; difference in the method of determination, the

court passing upon both law and fact in an equity proceeding,

while in one at law the court passes upon the law and the jury

upon the facts ; difference in the character of the remedies ap-

plied, the equity court having much greater latitude in the

application of remedies than a court of law.

1546. What is a writ of execution?

A writ of execution is a process by which a court of law

enforces its judgment. It is the authority under which the of-

ficer of the court, such as a constable or sheriff, is permitted to

take the property of the debtor against whom a judgment is

rendered and under certain rules apply it to the satisfaction of

the judgment.

1547. What is replevin?

Replevin is a proceeding for the recovery of the possession

of specific personal property in the hands of another by the

owner thereof or one entitled to its possession.

C. P. A., R. I. 1907.

1548. What is meant by an exemption?

Under the common law all of the property of a debtor could

be taken to satisfy any judgment that might have been ren-

dered against him, but by statute a certain amount of property,

stock in trade, tools, or a homestead up to a certain value is

set aside as exempt from execution, or other process. The

purpose of the exemption laws is to protect the debtor and his

family against want in case of misfortune.

C. P. A., Wash. 1908.

1549. What is meant by an attachment?

An attachment is a method of commencing suit by which

the property of the defendant is taken into custody by the court

to secure the payment of any judgment that may be rendered

against him.

1550. When will an attachment be issued?
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The statutes of the various states differ as to the grounds

upon which an attachment will be issued, but generally if the

debtor has absconded, or if he has concealed himself, or if he

is threatening to move his property out of the state, or if the

debtor *s a non-resident or a foreign corporation, his property

may be attached as a method of commencing suit against him.

1551. What is a garnishment?

Garnishment is a proceeding by which property or credits

belonging to a debtor, but in the hands of a third person are

tied up pending an action against the debtor and made sub-

ject to the payment of any judgment the creditor may obtain

in such action.

C. P. A., Wash. 1908.

Equitable Remedies.

1552. What is meant by equitable relief?

Equitable relief or equitable remedies are such remedies as

may be granted by a court of equity as distinguished from the

judgments that may be granted by a court of law.

1553. What is an injunction?

An injunction is one of the principal forms of equitable re-

lief and is a determination by a court of equity that a person

shall do or shall refrain from doing a particular thing. An in-

junction is temporary, when it restrains acts until the court can

examine into and determine the merits of the controversy, or

permanent when it is granted or continued after the final de-

termination of the controversy.

1554. What is a receiver?

A receiver is an officer whom the court appoints in certain

cases to act for it in taking charge of property to prevent its

waste or destruction, collect the proceeds and distribute them

among the persons entitled to them.

C. P. A., Cal. 1907. C. P. A., N. Y. 1903-

C. P. A., Mich. 1906.

1555. What is meant by specific performance?
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Specific performance is another important equitable remedy

by which parties to a contract in certain cases are made to per-

form the contract according to its terms.

1556. What is meant by the reformation of a contract?

Reformation is a remedy sometimes granted by a court of

equity when a contract through mutual mistake of the parties

fails to express what the parties thereto intended. Equity will

reform or correct such a contract so that it will express the in-

tention of the parties.



CHAPTER XIX.

COMMERCIAL LAW FORMS

To publish a complete set of such legal forms as are com-

monly used in each state for various commercial transactions

would require a volume by itself and is moreover unnecessary.

Commercial law forms, adapted to the legal and statutory re-

quirements of each state are everywhere published and may be

obtained for a small sum at a stationer's. The forms here

given are mainly for the purpose of illustrating and making

clear certain of the principles underlying commercial tran-

sactions as found in the text, rather than as models to be fol-

lowed in particular cases. It must be remembered that a form

prepared for use in one state, may not be adapted to use under

the laws of another state. Familiarity with the law and with

law forms is, however, necessary to the proper use of printed

blanks, and illustrations are here given of the principal com-

mercial law forms completely filled out to fit certain hypo-

thetical transactions. Business men and students who have

wrestled with printed blanks will readily appreciate the value of

the fully drawn illustrative forms herein contained.

I. A Simple Contract.

Agreement entered into this 15th day of March, A. D. 1909,

between John Doe, party of the first part, and Richard Roe,

party of the second part.

Witnesseth, that the party of the first part, in consideration

of the agreement of the party of the second part, hereinafter

set forth, agrees to deliver to the said party of the second part

at his place of business in New York City, on or before May

15, 1909, ten tons of No. 1 express wrapping paper, freight

prepaid.

395
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The said second party in consideration of the agreement of

the said first party, hereby agrees to pay to the said first party

the sum of six hundred dollars on or before thirty days after

the receipt of said paper, and agrees to honor a thirty days'

draft for the said amount upon receipt of goods.

John Doe.

Richard Roe.

II. An Indemnity Bond.

Know All Men by These Presents, That

John Doe, as principal, and

Richard Roe and Samuel White, as sureties, are

held and firmly bound unto the Smith Harvester Company, a

corporation, in the sum of Five Thousand Dollars ($5,000.00)

lawful money of the United States of America, to be paid to

the said Smith Harvester Company, or to its certain attorney,

successors or assigns, to which payment well and truly to be

made, we bind ourselves, heirs, executors and administrators,

and each and every one of them, firmly by these presents.

Sealed with our seals, dated the first day of March, A. D.

1909.

The Condition of this Obligation is such, That if the said

John Doe, his heirs, executors, administrators or assigns, shall

pay or cause to be paid to the said Smith Harvester Company,

on or before the first day of May, A. D. 1909, the sum of

twenty-five hundred ($2,500.00) dollars due from the said John

Doe to the said Smith Harvester Company, then this obliga-

tion is to be void, otherwise to remain in full force.

John Doe. L. S.

Richard Roe. L. S.

Samuel White. L. S.

Signed Sealed and Delivered

in Presence of

George Brown.

Daniel Scott.
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State of Michigan 1

J-

ss.

County of Wayne J

Richard Roe and Samuel White, of the City of Detroit, in

said County of Wayne, the sureties named in and who signed

the within and foregoing Bond, being duly sworn, each for

himself deposes and says that he is worth in unincumbered

property, not exempt from execution under the laws of this

State, the sum of Five Thousand ($5,000.00) Dollars, after

payment of all just debts, claims and liabilities.

Richard Roe.

Samuel White.

Subscribed and sworn to before me, this 1st day of March,

A. D. 1909. John E. Jones,

Notary Public, Wayne County, Mich.

My commission expires Dec. 30, 1910.

III. A Power of Attorney.

Know All Men by These Presents, That I, Richard

Roe, have made, constituted and appointed, and By These

Presents, do make, constitute and appoint John Doe my true

and lawful Attorney for me in my name, place and

stead, to lease, sell, or make any other disposition of any

and all real estate of which I may be possessed, and to sign,

seal and deliver any agreement, lease, land contract, quit-

claim or warranty deed to all persons who shall lease, purchase

or agree to purchase any of the said lands and premises or

parts thereof, and in due form of law to acknowledge any in-

strument necessary to the proper leasing or conveyance of said

lands and premises or any part thereof, giving and granting

unto John Doe, my said Attorney, full power and authority to

do and perform all and every act and thing whatsoever

requisite and necessary to be done in and about the premises,

as fully to all intents and purposes, as I might or would do if
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personally present, with full power of substitution and revoca-

tion, hereby ratifying and confirming all that my said At-

torney or his substitute shall lawfully do or cause to be done

by virtue hereof.

In Witness Whereof, I have hereunto set my hand and

seal the 10th day of March, one thousand nine hundred and

nine. Richard Roe. L. S.

Sealed and Delivered in

Presence of

Samuel White.

George Brown.

State oe Michigan 1

J-

ss.

County of Wayne J

Be it Known, That on this tenth day of

March, one thousand nine hundred nine, be-

fore me, a Notary Public in and for said

County, personally appeared, Richard Roe

above named, who is to me known to be the

person described in and who executed the

above Letter of Attorney, and acknowledged

the same to be his free act and deed.

John E. Jones,

Notary Public, Wayne County, Mich.

My commission expires Dec. 30, 1910.

IV. Articles of Co-Partnership.

Articles op Agreement, Made the second day of January,

in the year one thousand nine hundred nine, between John Doe

and Richard Roe, witnesseth as follows

:

The said parties above named have agreed to become co-

partners in business, and by these presents do agree to become

co-partners together under the firm and partnership name of

John Doe and Company, for the purpose of conducting a

general retail boot and shoe business, the said partnership to

commence on the second day of January, A. D. 1909, and to

continue for three years thereafter.
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To that end and purpose the said John Doe has contrihuted

the stock of boots and shoes now owned by him and located

at the store known as 130 Main Street, of the value of Ten

Thousand Dollars, and the said Richard Roe has contributed

the sum of Five Thousand Dollars in cash, the capital stock so

formed to be used and employed in common between them, for

the support and management of the said business, and to their

mutual benefit and advantage.

It is agreed by and between the parties hereto that at all

times during the continuance of their co-partnership they and

each of them will give their personal attention to the said busi-

ness, and will to the utmost of their skill and power exert

themselves for their joint interest, profit, benefit and advantage,

in the said business.

It is also agreed by and between the parties hereto that they

shall and will at all times during the said co-partnership, bear,

pay, and discharge equally between them, all rents and other

expenses that may be required for the support and management

of the said iDusiness ; and that all gains, profits and increase

that shall grow or arise from or by means of the said business,

shall be divided between them as follows : Two-thirds to the

said John Doe and one-third to the said Richard Roe.

It is Also Agreed by and between the parties hereto, that

there shall be had and kept at all times during the continuance

of their said co-partnership, perfect, just and true books of

account ; which said books shall be used in common between

the said partners, so that either of them may have access

thereto, without any interruption or hindrance from the other.

And also, that the said partners, once in every six months

or oftener, if necessary, shall make, yield, and render, each to

the other a true, just and perfect inventory and account of all

profits by them or either of them made, and of all losses by

them or either of them sustained, and such inventory and ac-

count being so made, that said parties shall and will adjust,

pay and deliver, each to the other, at the time, their just share
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of the profits, and pay and bear their just share of the expenses

and losses so made as aforesaid.

It is also agreed by and between the parties hereto, that

during the continuance of the said co-partnership neither of

them shall nor will indorse any note, or otherwise become

surety for any person or persons whomsoever, without the con-

sent of the other of the said partners.

It is Also Agreed by the parties hereto, that in case of the

violation of any of the foregoing covenants and obligations by

either of the parties hereto, the party not in default may, at

his option, dissolve the said partnership, by giving the party in

default thirty days' previous notice in writing of his election

so to do.

In Witness Whereof, the parties hereto have hereunto set

their hands and seals, the day and year first above written.

John Doe.

Richard Roe;.

V. Notice of Dissolution of Partnership.

Take notice that the firm of John Doe and Company, doing

a general retail boot and shoe business at 130 Main Street,

Ann Arbor, Michigan, is this day dissolved. All debts due

the firm are payable to John Doe, who also assumes all obliga-

tions and indebtedness of the firm and will continue the

business at the above address.

John Doe.

Richard Roe.

Dated, Ann Arbor, January 2, 1910.

VI. A Negotiable Promissory Note.

$500.00. New York, February 22, 1909.

Thirty days after date I promise to pay to the order of

Richard Roe

Five Hundred Dollars

at the First National Bank, New York.

Value received with interest at 6 per cent, per annum.

John Doe.
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VII. Bill of Exchange or Draft.

$100.00. Boston, May 1, 1909.

Thirty days after date pay to John Doe or order, One
Hundred Dollars, value received, and charge to the account

of Richard Roe.

To Smith and Jones, New York City.

VIII. Check.

Grand Rapids, Mich., June 1, 1908. No. 643.

Grand Rapids Savings Bank.

Pay to the order of Richard Roe $52. 43/100

Fifty-two and 43/100 Dollars.

John Doe.

IX. Certificate of Deposit.

Philadelphia, March 6, 1909.

The William Penn Trust Company.

$200.00.

John Doe has deposited at the William Penn Trust Com-

pany Two Hundred Dollars

payable to himself or order upon the return of this certificate,

with interest at 2% per annum.

The William Penn Trust Company,

By Richard Roe, Cashier.

X. Articles of Incorporation (Illinois.)

State of Illinois ")

> ss.

Cook County J

To James A. Rose, Secretary of State

:

We, the undersigned, John Doe, Richard Roe, and Samuel

White, propose to form a corporation under an Act of the

General Assembly of the State of Illinois, entitled "An Act

Concerning Corporations," approved April 18, 1872, and all

acts amendatory thereof; and, for the purpose of such organ-

ization we hereby state as follows, to-wit

:

26
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1. The name of such corporation is—The Chicago Mil-

linery Company.

2. The object for which it is formed is to engage in thr

—general manufacture and sale of millinery.

3. The capital stock shall be Ten Thousand Dollars.

4. The amount of each share is Twenty-five Dollars.

5. The number of shares is Four Hundred.

6. The location of the principal office is Chicago, in the

County of Cook, State of Illinois.

7. The duration of the corporation shall be Fifty Years.

John Doe.

Richard Roe.

Samuel White.

State oe Illinois 1

> ss.

Cook County J

I, John E. Jones, a Notary Public in and for the County and

State aforesaid, do hereby certify that on the 14th day of

March, A. D. 1909, personally appeared before me, John Doe,

Richard Roe and Samuel White, to me personally known to be

the same persons who executed the foregoing statement, and

severally acknowledged that they executed the same for the

purposes therein set forth.

In Witness Whereof, I have hereunto set my hand and

seal the day and year above written.

John E. Jones,

Notary Public.

XI. Articles of Incorporation (Michigan.)

(Common and Preferred Stock)

(Cumulative Dividends)

ARTICLES OF ASSOCIATION

OF

The Commercial Automobile Company.

We, the undersigned, desirous to become incorporated

under the provisions of Act No. 232, of the Public Acts of

1903, entitled "An act to revise and consolidate the laws pro-
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viding for the incorporation of manufacturing and mercantile

companies or any union of the two, and for the incorporation of

companies for carrying on any other lawful business, except

such as are precluded from organization under this act by its

express provisions, and to prescribe the powers and to fix the

duties and liabilities of such corporations," and the acts

amendatory thereof and supplementary thereto, do hereby

make, execute and adopt the following articles of association,

to-wit

:

Article I.

The name assumed by this association, and by which it

shall be known in law, is

The Commercial Automobile Company.

Article II.

The purpose or purposes of this corporation are as follows

:

The manufacture and sale of commercial motor vehicles,

gasoline engines, and automobile parts.

Article III.

The principal place at which operations are to be conducted

is at Detroit, in the County of Wayne, State of Michigan.

Article IV.

The capital stock of the corporation hereby organized is

the sum of Three Hundred Thousand Dollars, of which One
Hundred Thousand Dollars shall be common stock, and Two
Hundred Thousand Dollars shall be preferred stock. The pre-

ferred stock shall be subject to redemption at par on the first

day of July, A. D. 1914, and the holder shall be entitled to a

dividend of 6 per cent, per annum, payable semi-annually,

which shall be cumulative and payable before any dividend

shall be set apart or paid on the common stock. The preferred

stockholders shall be entitled to vote for directors.

Article V.

The number of shares into which the capital stock is di-

vided is Thirty Thousand of the par value of Ten Dollars each.



404 COMMERCIAL LAW

Article VI.

The amount of common stock subscribed is Fifty Thousand

Dollars. The amount of preferred stock subscribed is One
Hundred Thousand Dollars.

Article VII.

The amount of common stock actually paid in is the sum of

Twenty-five Thousand Dollars, of which Twenty-five Thou-

sand Dollars has been paid in cash, and no dol-

lars has been paid in other property.

The amount of preferred stock actually paid in is the sum

of Fifty Thousand Dollars, of which Fifty Thousand Dollars

has been paid in cash, and no dollars has

been paid in other property.

Article VIII.

The office in the State of Michigan for the transaction of

business shall be kept at

Detroit, Wayne County, Michigan.

Article IX.

The term of existence of this corporation is fixed at thirty

years from the date hereof.

Article X.

The names of the stockholders, their respective residences,

and the number of shares of stock subscribed for by each are

as follows

:

Names. Residence;. No. oe Shares.
Common Preferred

John Doe Detroit, Mich. 50 100

Richard Doe Ann Arbor, Mich. 100 300

John White Detroit, Mich. 50 100

Samuel Jones New York City. 25

Richard 'Flint Philadelphia, Pa. 25

In Witness WherEoe, We, the parties hereby associating,
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for the purpose of giving legal effect to these articles, hereunto

sign our names, this 1st day of April, A. D. 1909.

John Doe.

Richard Roe.

John White.

Samuel Jones.

Richard Feint.

State of Michigan
]
> ss.

County oe Wayne J

On this first day of April, 1909, before me, a Notary Public

in and for said County, personally appeared John Doe, Richard

Roe, John White, Samuel Jones and Richard Flint, known to

me to be the persons named in, and who executed the fore-

going instrument, and severally acknowledged that they ex-

ecuted the same freely and for the intents and purposes therein

mentioned. John Davis,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 29, 1910.

XII. Waiver of Notice of Stockholders ' Meeting.

We, the undersigned, being all of the stockholders and in-

corporators of the Commercial Automobile Company, do hereby

waive the statutory notice of first meeting of stockholders and

publication of the same and consent that such meeting be held

on the 10th day of April, 1909, at 32G Majestic Bldg., Detroit.

John Doe.

Richard Roe.

John White.

Samuel Jones.

Richard Flint.

Detroit, April 5, 1909.
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XIII. Certificate of Stock.

Incorporated Under the Laws oe the State oe Michigan.

Commercial Automobile Company.

Capital Stock $300,000.

Number Shares

102. 50.

Fully Paid. Non-Assessable.

This Certifies That John Doe is the owner of Fifty

Shares of the Capital Stock of the

Commercial Automobile Company.

transferable only on the books of the Cor-

poration by the holder hereof in person or

S by Attorney upon surrender of this Certifi-

E cate properly endorsed.

A In Witness WherEoe, the said Corpor-

L. ation has caused this Certificate to be signed

by its duly authorized officers and to be

sealed with the Seal of the Corporation this

15th day of April, A. D. 1909.

Richard Roe, John Doe,

Secretary. President.

Shares $10 Each.

XIV. Bill of Sale.

Know All Men by These Presents, That John Doe, of

the City of Detroit, in the County of Wayne, and State of

Michigan, of the first part, for and in consideration of the sum

of Nine Hundred and Fifty Dollars, lawful money of the

United States, to him paid by Richard Roe, of the second part,

the receipt whereof is hereby acknowledged, has bargained and

sold, and by these presents does grant and convey, unto the

said party of the second part, his executors, administrators or

assigns, all the following goods and chattels, to-wit : One

Eagle Automobile, manufacturer's number 6432, belonging to

him and now in his possession at 306 Ferry Ave., Detroit.
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To Have and to Hold the same unto the said party of the

second part, his executors, administrators and assigns, For-

ever. And the said party of the first part, for himself, heirs,

executors and administrators, does covenant and agree to and

with the said party of the second part, his executors, adminis-

trators and assigns, to Warrant and Defend the sale hereby

made of said property, goods and chattels, unto the said party

of the second part, his executors, administrators and assigns,

against all and every person or persons whatsoever.

In Witness Whereof, I have hereunto set my hand and seal

this 19th day of February, A. D. 1909.

Signed, Sealed and Delivered in John DoE. L. S.

Presence of

Mary Smith.

George Brown.

XV. Chattel Mortgage.

(Power of Sale, Insecurity Clauses.)

Know All Men p These Presents, That Richard Roe,

party of the first part being justly indebted unto John Doe,

party of the second part, in the sum of Two Hundred and

Fifty Dollars, has, for the purpose of securing payment of said

debt, and the interest thereof, granted, bargained, sold and

mortgaged, and by these presents does grant, bargain, sell and

mortgage unto the said party of the second part, the following

goods, chattels and personal property, to-wit

:

One Eagle Automobile, manufacturer's number 6432, which

said above described goods, chattels and property at the date

hereof, are situate at 306 Ferry Avenue, in the City of Detroit,

Wayne County, Michigan, and are free and clear from all

liens, conveyances, incumbrances and levies, and for a valuable

consideration he hereby warrants the above representations to

be true.
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To Have and to Hold the Same Forever. Provided, always,

and the condition of these presents is such that if the said party

of the first part shall pay or cause to be paid to the said party

of the second part the said sum of two hundred and fifty dol-

lars, being the debt aforesaid, with interest thereon at the rate

of six per cent, per annum, according to the terms of a certain

promissory note bearing even date herewith, executed by said

Richard Roe to said party of the second part, and to which this

mortgage is collateral security, then this mortgage and said

promissory note shall be void and of no effect. And the said

party of the first part agrees to pay the same accordingly. But

if default be made in such payment, the said party of the sec-

ond part is hereby authorized to and shall sell at public auction,

after the like notice as is required by law for constables' sales,

the goods, chattels and personal property hereinbefore men-

tioned, or so much thereof as may be necessary to satisfy the

said debt, interest and reasonable expenses, and to retain the

same out of the proceeds of such sale, the overplus or residue,

if any, to belong to and to be returned to the said Richard

Roe.

And the said party of the second part is hereby authorized,

at any time when he shall deem himself insecure, or if the said

party of the first part shall sell, assign or dispose of,

or attempt to sell, assign or dispose of, the whole or

any part of the said goods and chattels, or remove or at-

tempt to remove the whole or any part thereof from the said

City of Detroit, without the written assent of the party of the

second part, then and from thenceforth it shall and may be

lawful for the said party of the second part, his executors,

administrators or assigns, or his, her or their authorized agents,

to enter upon the premises of the said party of the first part or

any place or places where the said goods and chattels, or any

part thereof, may be, and take possession thereof, and the same

retain in some convenient place, at the risk and expense of the

said party of the first part until the said sum of money shall

become due as aforesaid, and then to dispose of the same in the

manner above specified.
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In Witness Whereof, the said party of the first part has

hereunto set his hand and seal the 5th day of April, A. D. 1909.

Signed, Sealed and Delivered in Richard Roe. Seal.

Presence of

Samuel White.

Mary Smith.

State oe Michigan 1

> ss.

County oe Wayne J

Richard Roe, being duly sworn deposes and says that he is

the mortgagor named in the annexed chattel mortgage, that he

has knowledge of the facts and that the consideration of said

instrument was actual and adequate and that the same was

given in good faith for the purposes therein set forth:

Richard Roe.

Subscribed and sworn to before me this 5th day of April,

1909. John it Jones,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30, 1910.

XVI. Warranty Deed.

This Indenture, Made this twelfth day of March, in the

year of our Lord one thousand nine hundred and nine Be-

tween John Doe and Mary Doe, his wife, of the first part, and

Richard Roe, of the second part.

Witnesseth, That the said parties of the first part, for and

in consideration of the sum of Three Thousand ($3,000.00)

Dollars, to them in hand paid by the said party of the second

part, the receipt whereof is hereby confessed and acknowledged,

do by these presents grant, bargain, sell, remise, release, alien

and confirm unto the said party of the second part, and his

heirs and assigns, Forever, all that certain piece or parcel of

land, situate and being in the City of Detroit, County of Wayne
and State of Michigan, and described as follows, to-wit

:
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Lot twenty-six (26) of Block two (2) of the subdivision of

the north part of lots one (1) and two (2) of Morse's Sub-

division of the Mullet Farm, according to the recorded plat

thereof, Wayne County Records.

Together with all and singular the hereditaments and ap-

purtenances thereto belonging or in anywise appertaining : To

Have and to Hold the said premises, as described, with

the appurtenances, unto the said party of the second part, and

to his heirs and assigns, Forever, And the said John Doe and

Mary Doe, his wife, parties of the first part, their heirs, execu-

tors and administrators, do covenant, grant, bargain and agree

to and with the said party of the second part, his heirs and as-

signs, that at the time of the ensealing and delivery of these

presents they are well seized of the above granted premises in

Fee Simple ; that they are free from all incumbrances what-

ever, except a mortgage for one thousand dollars, due to the

People's State Bank, and that they will, and their heirs, execu-

tors and administrators shall Warrant and Defend the same

against all lawful claims whatsoever, except the said mortgage.

In Witness Whereof, The said parties of the first part have

hereunto set their hands and seals the day and year first above

written.

Signed, and Delivered in John Doe. L. S.

Presence of Mary Doe. L. S.

Mary Smith.

Samuel White.

State oe Michigan 1

> ss.

County oe Wayne J

On this thirteenth day of March, in the year one thousand

nine hundred and nine, before me, Notary Public, in and for

said County, personally appeared John Doe and Mary Doe, to

me known to be the same persons described in and who exe-
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cuted the within instrument, who severally acknowledged the

same to be their free act and deed.

John E. Jones,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30, 1910.

XVII. Quit-Claim Deed.

This Indenture;, Made this twelfth day of March, one

thousand nine hundred nine, BETWEEN John Doe and Mary

Doe, his wife, of the first part, and Richard Roe of the second

part,

Witnesseth, That the said parties of the first part, for and

in consideration of the sum of One Dollar to them in hand paid

by the said party of the second part, the receipt whereof is

hereby confessed and acknowledged, do by these presents,

grant, bargain, sell, remise, release and forever Quit-Claim

unto the said party of the second part, and to his heirs and as-

signs, Forever, all that certain piece or parcel of land, situated

in the City of Detroit, in Wayne County, and State of Mich-

igan, known and described as follows

:

Lot Twenty-six (26) of Block two (2) of the subdivision

of the north part of lots one (1) and two (2) of Morse's Sub-

division of the Mullett Farm, according to the recorded plat

thereof, Wayne County Records.

Together with all and singular the hereditaments and ap-

purtenances thereunto belonging or in anywise appertaining;

To Have and To Hold the said premises to the said party of

the second part, and to his heirs and assigns, to the sole and

only proper use, benefit and behoof of the said party of the sec-

ond part, his heirs and assigns, Forever.

In Witness WhereoE, the said parties of the first part
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have hereunto set their hands and seals the day and year first

above written.

Signed, Sealed and Delivered in John DoE.

Presence of Mary Doe.

Mary Smith.

Samuel White.

State oe Michigan 1

> ss.

County oe Wayne J

On this thirteenth day of March, one thousand nine hun-

dred nine, before me, the subscriber, a Notary Public in and for

said County, personally appeared John Doe and Mary Doe, to

me known to be the same persons described in and who ex-

ecuted the within instrument, and severally acknowledged the

same to be their free act and deed.

John E. Jones,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30, 1910.

XVIII. Real Estate Mortgage.

(Power of Sale Clause.)

This Mortgage, Made the twelfth day of March, in the

year one thousand nine hundred and nine,

WITNESSETH, That John Doe and Mary Doe, his wife,

Mortgagors, mortgage and warrant to Richard Roe, Mort-

gagee, his heirs and assigns, the parcel of land situated in the

City of Detroit, in the County of Wayne and State of Mich-

igan, and described as follows, to-wit

:

Lot Twenty-six (26) of Block two (2) of the subdivision of

the north part of lots one (1) and two (2) of the Mullet Farm,

according to the recorded plat thereof, Wayne County Rec-

ords.
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Together with the hereditaments and appurtenances thereof,

to secure the payment of the principal sum of One Thousand

($1,000.00) Dollars, and interest thereon from date at the rate

of six per cent, per annum, payable semi-annually, until the

full payment of said principal sum, according to the terms of a

promissory note bearing even date herewith, executed by John

Doe and Mary Doe, to said Mortgagee.

And It Is Hereby Expressly Agreed, By and between the

parties hereto, as a part hereof

:

1st. That said Mortgagors, within thirty days from the

time the same become due and payable, will pay all taxes

and assessments which shall be levied or placed upon the said

land.

2nd. That said Mortgagors will, while the mortgage debt

remains unpaid, keep all buildings upon the mortgaged premises

insured against loss and damage by fire, by insurers, and in

amount approved by the Mortgagee, with the insurance money,

in case of loss,* made payable in the policy thereof to the Mort-

gagee or his assigns as his mortgage interest may appear, and

deliver, as issued, to the Mortgagee to be kept by him all pol-

icies of such insurance, and pay, on their issue, the premium for

same.

3rd. That if the Mortgagors make default in the payment

of any of the aforesaid taxes, or assessments, or premiums as

above covenanted and agreed, said Mortgagee, or holder of the

mortgage may pay the same, and that the sum or sums so paid

shall, from the time of their payment, be due and payable

hereon as part of the mortgage debt, with interest.

4th. That should default be made in the payment of the

principal, or of any installment of interest when the same be-

comes due and payable, or of any taxes or assessments when the

same are payable, as above provided, and should the same

or any part thereof remain unpaid for a period of thirty

days, then, and from thenceforth, the aforesaid principal sum,

with all arrearages of interest, shall at the option of said Mort-
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gagee, his legal representatives, or assigns, become and be pay-

able therefrom and thereafter.

5th. That upon default being made in the payment of prin-

cipal or interest hereon or of any part thereof, at the time the

same becomes due and payable according to the terms hereof,

the said Mortgagee, his legal representatives and assigns, are

hereby authorized and empowered to grant, bargain and sell,

release and convey the said premises, property and appurte-

nances at public vendue and to execute and deliver to the pur-

chaser or purchasers at such sale good and sufficient deeds of

conveyance in law, pursuant to the statutes in such case

made and provided, rendering any surplus moneys, after pay-

ment of the moneys due hereon, the attorney fee provided by

law, and the costs and charges of such vendue and sale, to the

said Mortgagors, their heirs, legal representatives or assigns.

In Witness Whereof, the said Mortgagors have hereunto

set their hands and seals the day and year first above written.

Signed, Sealed and Delivered in Mary Doe. L. S.

Presence of John Doe. L. S.

Mary Smith.

Samuee White.

State oe Michigan "I

f-ss.

County oe Wayne J

Before me, the subscriber, a Notary Public in and for said

County, this 12th day of March, A. D. 1909, personally ap-

peared John Doe and Mary Doe, known to me to be the per-

sons described in, and who executed the within mortgage, and

severally acknowledged the execution thereof to be their free

act and deed. John E. Jones.

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30, 1910.
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XIX. Mortgage Note.

& $1,000.00
jS-3 ^ Detroit, Mich., March 12, 1909.

<u S3 q Three years after date, at the office of Rich-

3 -S >, ar(i R°e > m ^e City of Detroit, for value re-

"o £ ceived, we promise to pay to the order of Richard

1 .o^ Roe, One Thousand Dollars, with interest there-

"""S otj on from date at the rate of six per cent, per

*o 3 u rt annum, payable semi-annually from the date

<u£i:g hereof.

gf
v Q Interest on overdue principal and interest to

t?.c c be paid as in the mortgage collateral hereto

2 *> *o provided.
^ ^ *-» John Doe.

<; Mary Doe.

XX. Assignment of Mortgage.

Know All Men by These Presents, That Richard Roe,

of the first part, for and in consideration of the sum of One

Dollar lawful money to him in hand paid by George Brown, of

the second part, the receipt whereof is hereby acknowledged,

has granted, bargained, sold, assigned, transferred and set over,

and By These Presents does grant, sell, assign, transfer and

set over, unto the said party of the second part, a certain In-

denture of Mortgage, bearing date the 12th day of March, one

thousand nine hundred and nine, made by John Doe and Mary

Doe, his wife, and recorded in the Register's Office of the

County of Wayne, State of Michigan, in liber 280 of Mort-

gages, at page 346, with all and singular the premises therein

mentioned and described, together with the note therein also

mentioned, and the moneys now due, and the interest that may
hereafter grow due thereon : To Have and To Hold the same

unto the said party of the second part, his heirs and assigns,

Forever. And I do hereby authorize and appoint the said

party of the second part, my true and lawful attorney, irrev-

ocable in my name, to have, use and take all lawful ways and

means for the recovery of the sum or sums of money now due

and owing, or hereafter to become due and owing, upon the
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said note and mortgage ; and in case of payment to give suf-

ficient discharge, as fully as I might or could if these presents

were not made.

Signed, sealed and delivered, the 1st day of May, A. D.

1909. Richard Roe.

In Presence of

Mary Smith.

Samuel White.

State of Michigan
]
> ss.

County oe Wayne J

On this 1st day of May, A. D. 1909, before me, a Notary

Public, in and for the said County, personally appeared Rich-

ard Roe, to me known to be the person described in, and who
executed the within instrument, and acknowledged the same

to be his free act and deed.

John E. Jones,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30, 1910.

XXI. Lease.

It Is Hereby Agreed, Between John Doe, party of the

first part, and Richard Roe, party of the second part, as fol-

lows :

The said party of the first part, in consideration of the rents

and covenants herein specified, does hereby Let and Lease to

the said party of the second part, the following described

premises, situated and being in the City of Detroit, County of

Wayne, and State of Michigan, to-wit

:

Store known as 63 Michigan Avenue,

for the term of three years from and after the 1st day of May,

1909, on the terms and conditions hereinafter mentioned, to be

occupied for clothing and gents' furnishing business.

Provided, That in case any rent shall be due and unpaid, or

if default shall be made in any of the covenants herein con-
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tained, then it shall be lawful for the said party of the first

part, his certain attorney, heirs, representatives and assigns,

to re-enter into, re-possess the said premises, and the said

party of the second part, and each and every other occupant, to

remove and put out.

And the said party of the second part does hereby hire the

said, premises for the term of three years as above mentioned,

and does covenant and promise to pay to the said party of the

first part, his representatives and assigns, for rent of said prem-

ises for said term the sum of Thirty-six Hundred ($3,600.00)

Dollars, at the rate of One Hundred ($100.00) Dollars per

month, payable upon the first day of each and every month in

advance.

And Also, that said party of the second part will at his

own expense, during the continuance of this lease, keep the said

premises and every part thereof in as good repair, and at the

expiration of the term, yield and deliver up the same in like

condition as when taken, reasonable use and wear thereof and

damage by the elements excepted.

And the said party of the first part does covenant that the

said party of the second part, on paying the aforesaid install-

ments and performing all the covenants aforesaid, shall and

may peacefully and quietly have, hold and enjoy the said de-

mised premises for the term aforesaid.

The covenants, conditions and agreements, made and en-

tered into by the several parties hereto, are declared binding

on their respective heirs, representatives and assigns.

Witness our hands and seals this 1st day of May, 1909.

John Doe.

Richard Roe.

27
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XXII. Standard Form Insurance Policy (New York and

other States.)

No. 301654. $1,000.00

The Business Men's Insurance Company

of New York.

In Consideration of the Stipulations Herein Named
and op Five and 50/100 Dollars' Premium, Does

Insure John Doe for the term of three years

from the first day of May, 1909, at noon, to the first day of

May, 1912, at noon, against all direct loss or damage by fire,

except as hereinafter provided,

To an amount not exceeding One Thousand .'.

Dollars, to the following described property while located and

contained as described herein, and not elsewhere, to-wit

:

The two-story brick house situated

at 63 Jones Street, and used as a private

dwelling house.

This company shall not be liable beyond the actual cash

value of the property at the time any loss or damage occurs,

and the loss or damage shall be ascertained or estimated ac-

cording to such actual cash value, with proper deduction for

depreciation however caused, and shall in no event exceed what

it would then cost the insured to repair or replace the same

with material of like kind and quality ; said ascertainment or

estimate shall be made by the insured and this company, or if

they differ, then by appraisers, as hereinafter provided; and,

the amount of loss or damage having been thus determined, the

sum for which this company is liable pursuant to this policy

shall be payable sixty days after the due notice, ascertainment,

estimate, and satisfactory proof of the loss have been received

by this company in accordance with the terms of this policy.

It shall be optional, however, with this company to take all,

or any part, of the articles at such ascertained or appraised

value, and also to repair, rebuild or replace the property lost
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or damaged with other of like kind and quality within a rea-

sonable time on giving notice, within thirty days after the re-

ceipt of the proof herein required, of its intention so to do ; but

there can be no abandonment to this company of the property

described.

This entire policy shall be void if the insured has con-

cealed or misrepresented, in writing or otherwise, any material

fact or circumstance concerning this insurance or the subject

thereof; or if the interest of the insured in the property be not

truly stated herein ; or in case of any fraud or false swearing

by the insured touching any matter relating to this insurance

the subject thereof, whether before or after a loss.

This entire policy, unless otherwise provided by agreement

indorsed hereon or added thereto, shall be void if the insured

now has or shall hereafter make or procure any other contract

of insurance, whether valid or not, on property covered in

whole or in part by this policy; or if the subject of insurance

be a manufacturing establishment and it be operated in whole

or in part later than ten o'clock, or if it cease to be operated for

more than ten consecutive days ; or if the hazard be increased

by any means within the control or knowledge of the insured

;

or if mechanics be employed in building, altering, or repairing

the within described premises for more than fifteen days at any

one time ; or if the interest of the insured be other than un-

conditional and sole ownership; or if the subject of insurance

be a building on ground not owned by the insured in fee

simple; or if the subject of insurance be personal property and

be or become incumbered by a chattel mortgage ; or if, with the

knowledge of the insured, foreclosure proceedings be com-

menced or notice given of sale of any property covered by this

policy by virtue of any mortgage or trust deed; or if any

change, other than by the death of an insured, take place in the

interest, title, or possession of the subject of insurance, (except

change of occupants without increase of hazard) whether by

legal process or judgment or by voluntary act of the insured, or

otherwise ; or if this policy be assigned before a loss ; or if
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illuminating gas or vapor be generated in the described build-

ing (or adjacent thereto) for use therein; or if (any usage or

custom of trade or manufacture to the contrary notwithstand-

ing) there be kept, used, or allowed on the above described

premises, benzine, benzole, dynamite, ether, fireworks, gasolene,

greek fire, gunpowder exceeding twenty-five pounds in quan-

tity, naphtha, nitro-glycerine or other explosives, phosphorus,

or petroleum or any of its products of greater inflammability

than kerosene oil of the United States standard (which last

may be used for lights and kept for sale according to law but

in quantities not exceeding five barrels, provided it be drawn

and lamps filled by daylight or at a distance not less than ten

feet from artificial light) ; or if a building herein described,

whether intended for occupancy by owner or tenant, be or be-

come vacant or unoccupied and so remain for ten days.

This company shall not be liable for loss caused directly or

indirectly by invasion, insurrection, riot, civil war or commo-

tion, or military or usurped power, or by order of any civil au-

thority ; or by theft ; or by neglect of the insured to use all rea-

sonable means to save and preserve the property at and after a

fire or when the property is endangered by fire in neighboring

premises; or (unless fire ensues, and in that event, for the

damage by fire only) by explosion of any kind, or lightning;

but liability for direct damage by lightning may be assumed

by specific agreement hereon.

If a building or any part thereof fall, except as the result

of fire, all insurance by this policy on such building or its con-

tents shall immediately cease.

This company shall not be liable for loss to accounts, bills,

currency, deeds, evidences of debt, money, notes, or securities

;

nor, unless liability is specifically assumed hereon, for loss to

awnings, bullion, casts, curiosities, drawings, dies, implements,

jewels, manuscripts, medals, models, patterns, pictures, scien-

tific apparatus, signs, store or office furniture or fixtures,

sculpture, tools, or property held on storage or for repairs ; nor,

beyond the actual value destroyed by fire, for loss occasioned by
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ordinance or law regulating construction or repair of build-

ings, or by interruptions of business, manufacturing processes,

or otherwise ; nor for any greater proportion of the value of

plate glass, frescoes, and decorations than that which this pol-

icy shall bear to the whole insurance on the building described.

If an application, survey, plan, or description of property be

referred to in this policy it shall be a part of this contract and a

warranty by the insured.

In any matter relating to this insurance no person, unless

duly authorized in writing, shall be deemed the agent of this

company.

This policy may by a renewal be continued under the

original stipulations, in consideration of premium for the re-

newal term, provided that any increase of hazard must be made

known to this company at the time of renewal or this policy

shall be void.

This policy shall be cancelled at any time at the request of

the insured ; or by the company by giving five days' notice of

such cancellation. If this policy shall be cancelled as herein-

before provided, or become void or cease, the premium having

been actually paid, the unearned portion shall be returned on

surrender of this policy or last renewal, this company retain-

ing the customary short rate ; except that when this policy is

cancelled by this company by giving notice it shall retain only

the pro rata premium.

If, with the consent of this company, an interest under this

policy shall exist in favor of a mortgagee or of any person or

corporation having an interest in the subject of insurance other

than the interest of the insured as described herein, the con-

ditions hereinbefore contained shall apply in the manner ex-

pressed in such provisions and conditions of insurance relating

to such interest as shall be written upon, attached, or appended

hereto.

If property covered by this policy is so endangered by fire

as to require removal to a place of safety, and is so removed,

that part of this policy in excess of its proportion of any loss
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and of the value of property remaining in the original location,

shall, for the ensuing five days only, cover the property so re-

moved in the new location ; if removed to more than one lo-

cation, such excess of this policy shall cover therein for such

five days in the proportion that the value in any one such new

location bears to the value in all such new locations ; but this

company shall not, in any case of removal, whether to one or

more locations, be liable beyond the proportion that the amount

hereby insured shall bear to the total insurance on the whole

property at the time of fire, whether the same cover in new lo-

cation or not.

If fire occurs the insured shall give immediate notice of any

loss thereby in writing to this company, protect the property

from further damage, forthwith separate the damaged and un-

damaged personal property, put it in the best possible order,

make a complete inventory of the same, stating the quantity and

cost of each article and the amount claimed thereon; and

within sixty days after the fire, unless such time is extended in

writing by this company, shall render a statement to this com-

pany, signed and sworn to by said insured, stating the knowl-

edge and belief of the insured as to the time and origin of the

fire; the interest of the insured and of all others in the prop-

erty; the cash value of each item thereof and the amount of

loss thereon ; all incumbrances thereon ; all other insurance,

whether valid or not, covering any of said property ; and a

copy of all the descriptions and schedules in all policies ; any

changes in the title, use, occupation, location, possession, or

exposures of said property since the issuing of this policy;

by whom and for what purpose any building herein described

and the several parts thereof were occupied at the time of fire

;

and shall furnish, if required, verified plans and specifications

of any building, fixtures, or machinery destroyed or damaged

;

and shall also, if required, furnish a certificate of the magistrate

or notary public (not interested in the claim as a creditor or

otherwise, nor related to the insured) living nearest the place
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of fire, stating that he has examined the circumstances and be-

lieves the insured has honestly sustained loss to the amount that

such magistrate or notary public shall certify.

The insured, as often as required, shall exhibit to any per-

son designated by this company all that remains of any prop-

erty herein described, and submit to examinations under oath

by any person named by this company, and subscribe the same

;

and as often as required, shall produce for examination all

books of account, bills, invoices, and other vouchers, or certified

copies thereof if originals be lost, at such reasonable place as

may be designated by this company or its representative, and

shall permit extracts and copies thereof to be made.

In the event of disagreement as to the amount of loss the

same shall,- as above provided, be ascertained by two compe-

tent and disinterested appraisers, the insured and this company

each selecting one, and the two so chosen shall first select a

competent and disinterested umpire ; the appraisers together

shall then estimate and appraise the loss, stating separately

sound value and damage, and, failing to agree, shall submit

their differences to the umpire ; and the award in writing of

any two shall determine the amount of such loss ; the parties

thereto shall pay the appraiser respectively selected by them

and shall bear equally the expenses of the appraisal and um-

pire.

This company shall not be held to have waived any pro-

vision or condition of this policy or any forfeiture thereof by

any requirement, act, or proceeding on its part relating to the

appraisal or to any examination herein provided for; and the

loss shall not become payable until sixty days after the notice,

ascertainment, estimate, and satisfactory proof of the loss

herein required have been received by this company, including

an award by appraisers when appraisal has been required.

This company shall not be liable under this policy for a

greater proportion of any loss on the described property, or

for loss by and expense of removal from premises endangered
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by fire, than the amount hereby insured shall bear to the whole

insurance, whether valid or not, or by solvent or insolvent in-

surers, covering such property, and the extent of the applica-

tion of the insurance under this policy or of the contribution

to be made by this company in case of loss, may be provided for

by agreement or condition written hereon or attached or ap-

pended hereto. Liability for re-insurance shall be as specifi-

cally agreed hereon.

If this company shall claim that the fire was caused by the

act or neglect of any person or corporation, private or mu-

nicipal, this company shall, on payment of the loss, be sub-

rogated to the extent of such payment to all right of recovery

by the insured for the loss resulting therefrom, and such right

shall be assigned to this company by the insured on receiving

such payment.

No suit or action on this policy, for the recovery of any

claim, shall be sustainable in any court of law or equity until

after full compliance by the insured with all the foregoing re-

quirements, nor unless commenced within twelve months next

after the fire.

Wherever in this policy the word "insured" occurs, it shall

be held to include the legal representative of the insured, and

wherever the word "loss" occurs, it shall be deemed the

equivalent of "loss or damage."

If this policy be made by a mutual or other company having

special regulations lawfully applicable to its organization, mem-

bership, policies or contracts of insurance, such regulations

shall apply to and form a part of this policy as the same may

be written or printed upon, attached, or appended hereto.

This Policy is Made and Accepted Subject to the
Foregoing Stipulations and Conditions, together with such

other provisions, agreements, or conditions as may be indorsed

hereon or added hereto, and no officer, agent, or other repre-

sentative of this company shall have power to waive any pro-

vision or condition of this policy except such as by the terms
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of this policy may be the subject of agreement indorsed hereon

or added hereto, and as to such provisions and conditions no

officer, agent, or representative shall have such power or be

deemed or held to have waived such provisions or conditions

unless such waiver, if any, shall be written upon or attached

hereto, nor shall any privilege or permission affecting the in-

surance under this policy exist or be claimed by the insured

unless so written or attached.

In Witness Whereof, this company has executed and at-

tested these presents this 1st day of May, 1909.

Samuel White, Richard Roe,

Secretary. President.

XXIII. Proof of Claim in Bankruptcy.

In the District Court of the United States.

For the Eastern District of Michigan.

In the Matter of John Doe, Bankrupt.

State of Michigan 1

> ss.

County of Wayne J

On the first day of April, A. D. 1909, came Richard Roe, of

Detroit, in the County of Wayne, State of Michigan, and made
oath, and says that John Doe, the person against whom a pe-

tition for adjudication of bankruptcy has been filed, was at and

before the filing of said petition, and still is, justly and truly

indebted to the said Richard Roe in the sum of three hundred

and twenty dollars, ($320.00) ; that the consideration of said

debt is as follows : On an open account ; that no part of said

debt has been paid ; that there are no set-offs or counter claims

to the same, and that said Richard Roe has not, nor has any

person by his order, or to the knowledge or belief of said de-

ponent, for his use, had or received any manner of security for

said debt whatever ; and that no note has been received for said

account nor has any judgment been rendered thereon.

Richard Roe.

Subscribed and sworn to before me this 1st day of April,

A. D. 1909. John E. Jones,

Notary Public, Wayne Co., Mich.

My commission expires Dec. 30. 1910.





APPENDIX.

THE NEGOTIABLE INSTRUMENTS LAW.

A General Act relating to Negotiable Instruments (being an

Act to establish a law uniform with the laws of other States

on that subject) now in force in thirty-five states and terri-

tories, to-wit : Alabama, Arizona, Colorado, Connecticut,

District of Columbia, Florida, Hawaii, Idaho, Illinois, Iowa,

Kansas, Kentucky, Louisiana, Maryland, Massachusetts, Mich-

igan, Missouri, Montana, Nebraska, New Jersey, New Mexico,

New York, North Carolina, North Dakota, Ohio, Oregon,

Pennsylvania, Rhode Island, Tennessee, Utah, Virginia, Wash-

ington, West Virginia, Wisconsin, and Wyoming.

Title I.—Negotiable Instruments in General.

ARTICLE I.

Form and Interpretation.

Section 1. Be it enacted, etc., an instrument to be nego-

tiated must conform to the following requirements

:

1. It must be in writing and signed by the maker or

drawer.

2. Must contain an unconditional promise or order to

pay a sum certain in money.

3. Must be payable on demand or at a fixed or de-

terminable future time.

4. Must be payable to order or to bearer ; and

5. Where the instrument is addressed to a drawee, he

must be named or otherwise indicated therein with

reasonable certainty.

437
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SEC. 2. The sum payable is a sum certain within the mean-

ing of this Act ; although it is to be paid

:

1. With interest ; or

2. By stated installments ; or

3. By stated installments, with a provision that upon de-

fault in payment of any installment, or of interest,

the whole shall become due ; or

4. With exchange, whether at a fixed rate or at the

current rate ; or

5. With costs of collection or an attorney's fee, in case

payment shall not be made at maturity.

Sec. 3. An unqualified order or promise to pay is uncon-

ditional within the meaning of this Act, though coupled with :

1. An indication of a particular fund out of which reim-

bursement is to be made, or a particular account to

be debited with the amount ; or

2. A statement of the transaction which gives rise to the

instrument.

But an order or promise to pay out of a particular fund

is not unconditional.

Sec. 4. An instrument is payable at a determinable future

time, within the meaning of this Act, which is expressed to be

payable

:

1. At a fixed rate period after date or sight ; or

2. On or before a fixed or determinable future time

specified therein ; or

3. On or at a fixed period after the occurrence of a

specified event, which is certain to happen, though

the time of happening be uncertain.

An instrument payable upon a contingency is not nego-

tiable, and the happening of the event does not cure

the defect.
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Sec. 5. An instrument which contains an order or promise

to do any act in addition to the payment of money is not nego-

tiable. But the negotiable character of an instrument other-

wise negotiable is not affected by a provision which

:

1. Authorizes the sale of collateral securities in case the

instrument be not paid at maturity ; or

2. Authorizes a confession of judgment if the instru-

ment be hot paid at maturity ; or

3. Waives the benefit of any law intended for the ad-

vantage or protection of the obligor ; or

4. Gives the holder an election to require something to

be done in lieu of payment of money.

But nothing in this section shall validate any provision

or stipulation otherwise illegal.

Sec. 6. The validity and negotiable character of an instru-

ment are not affected by the fact that

:

1. It is not dated; or

2. Does not specify the value given, or that any value

has been given therefor ; or

3. Does not specify the place where it is drawn or the

place where it is payable ; or

4. Bears a seal ; or

5. Designates a particular kind of current money in

which payment is to be made.

But nothing in this section shall alter or repeal any stat-

ute requiring in certain cases the nature of the con-

sideration to be stated in the instrument.

Sec. 7. An instrument is payable on demand

:

1. Where it is expressed to be payable on demand, or at

sight, or on presentation ; or

2. In which no time for payment is expressed.

Where an instrument is issued, accepted or indorsed when

overdue, it is, as regards the person so issuing, ac-

cepting or indorsing it, payable on demand.



430 COMMERCIAL LAW

Sec. 8. The instrument is payable to order where it is

drawn payable to the order of a specified person or to him or

his order. It may be drawn payable to the order of

:

1. A payee who is not maker, drawer or drawee; or

2. The drawer or maker; or

3. The drawee ; or

4. Two or more payees jointly; or

5. One or some of several payees ; or

6. The holder of an office for the time being.

Where the instrument is payable to order, the payee must

be named or otherwise indicated therein with rea-

sonable certainty.

Sec 9. The instrument is payable to bearer

:

1. When it is expressed to be so payable ; or

2. When it is payable to a person named therein or

bearer ; or

3. When it is payable to the order of a fictitious or non-

existing person, and such fact was known to the

person making it so payable ; or

4. When the name of the payee does not purport to be

the name of any person ; or

5. When the only or last indorsement is an indorsement

in blank.

Sec. 10. The instrument need not follow the language of

this act, but any terms are sufficient which clearly indicate an

intention to conform to the requirements hereof.

Sec. 11. When the instrument or an acceptance or any in-

dorsement thereon is dated, such date is deemed prima facie to

be the true date of the making, drawing, acceptance or indorse-

ment, as the case may be.

Sec 12. The instrument is not invalid for the reason only

that it is ante-dated or post-dated, provided this is not done for
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an illegal or fraudulent purpose. The person to whom an in-

strument so dated is delivered acquires the title thereto as of

the date of delivery.

Sec. 13. When an instrument expressed to be payable at a

fixed period after date is issued undated, or where the accept-

ance of an instrument payable at a fixed period after sight is

undated, any holder may insert therein the true date of issue

or acceptance, and the instrument shall be payable accordingly.

The insertion of a wrong date does not avoid the instrument

in the hands of a subsequent holder in due course; but as to

him, the date so inserted is to be regarded as the true date.

Sec. 14. Where the instrument is wanting in any material

particular, the person in possession thereof has a prima facie

authority to complete it by filling up the blanks therein. And
a signature on a blank paper delivered by the person making

the signature in order that the paper may be converted

into a negotiable instrument operates as a prima facie

authority to fill it up as such for any amount. In order, how-

ever, that any such instrument when completed may be en-

forced against any person who became a party thereto prior to

its completion, it must be filled up strictly in accordance with

the authority given and within a reasonable time. But if any

such instrument, after completion, is negotiated to a holder in

due course it is valid and effectual for all purposes in his hands,

and he may enforce it as if it had been filled up strictly in ac-

cordance with the authority given and within a reasonable

time.

Sec. 15. Where an incomplete instrument has not been de-

livered it will not, if completed and negotiated, without author-

ity, be a valid contract in the hands of any holder, as against

any person whose signature was placed thereon before de-

livery.

Sec. 16. Every contract on a negotiable instrument is in-

complete and revokable until delivery of the instrument for the
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purpose of giving effect thereto. As between immediate par-

ties, and as regards a remote party other than a holder in due

course, the delivery, in order to be effectual, must be made

either by or under the authority of the party making, drawing,

accepting or indorsing, as the case may be ; and in such case the

delivery may be shown to have been conditional or for a special

purpose only, and not for the purpose of transferring the

property in the instrument. But where the instrument is in

the hands of a holder in due course, a valid delivery thereof

by all parties prior to him so as to make them liable to him, is

conclusively presumed. And where the instrument is no longer

in the possession of a party whose signature appears thereon, a

valid and intentional delivery by him is presumed until the con-

trary is proved.

SEC 17. Where the language of the instrument is am-

biguous, or there are omissions therein, the following rules of

construction apply

:

1. Where the sum payable is expressed in words and

also in figures and there is a discrepancy between

the two, the sum denoted by the words is the sum

payable ; but if the words are ambiguous or un-

certain, references may be had to the figures to fix

the amount.

2. Where the instrument provides for the payment of

interest, without specifying the date from which in-

terest is to run, the interest runs from the date of

the instrument, and if the instrument is undated,

from the issue thereof.

3. Where the instrument is not dated, it will be con-

sidered to be dated as of the time it was issued.

4. Where there is conflict between the written and

printed provisions of the instrument, the written

provisions prevail.



COMMERCIAL LAW 4S3

5. Where the instrument is so ambiguous that there is

doubt whether it is a bill or a note, the holder may

treat it as either, at his election.

6. Where a signature is so placed upon the instrument

that it is not clear in what capacity the person mak •

ing the same intended to sign, he is to be deemed

an endorser.

7. Where an instrument containing the words "I prom-

ise to pay," is signed by two or more persons, they

are deemed to be jointly and severally liable there-

on.
"

Sec. 18. No person is liable on the instrument whose sig-

nature does not appear thereon, except as herein otherwise pro-

vided. But one who signs in a trade or assumed name will be

liable to the same extent as if he had signed in his own name.

Sec. 19. The signature of any party may be made by a

duly authorized agent. No particular form of appointment is

necessary for this purpose ; and the authority of the agent may

be established as in other cases of agency.

Sec. 20. Where the instrument contains, or a person adds

to his signature, words indicating that he signs for or on be-

half of a principal, or in a representative capacity, he is not

liable on the instrument if he was duly authorized; but the

mere addition of words describing him as agent, or as filling

a representative character without disclosing his principal, does

not exempt him from personal liability.

Sec. 21. A signature by "procuration" operates as notice

that the agent has but limited authority to sign, and the prin-

cipal is bound only in case the agent in so signing acted within

the actual limits of his authority.

Sec. 22. The indorsement or assignment of the instrument

by a corporation or by an infant passes the property therein,

28
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notwithstanding that from want of capacity the corporation or

infant may incur no liability thereon.

Sec. 23. Where a signature is forged or made without the

authority of the person whose signature it purports to be, it is

wholly inoperative, and no right to retain the instrument, or to

give a discharge therefor, or to enforce payment thereof against

any party thereto, can be acquired through or under such sig-

nature, unless the party against whom it is sought to enforce

such right is precluded from setting up the forgery or want of

authority.

ARTICLE ii.

Consideration.

SEC 24. Every negotiable instrument is deemed prima

facie to have been issued for a valuable consideration, and

every person whose signature appears thereon to have become

a party thereto for value.

Sec. 25. Value is any consideration sufficient to support a

simple contract. An antecedent or pre-existing debt consti-

tutes value, and is deemed such, whether the instrument is pay-

able on demand or at a future time.

Sec. 26. Where value has at any time been given for the

instrument, the holder is deemed a holder for value in respect

to all parties who became such prior to that time.

Sec. 27. Where the holder has a lien on the instrument,

arising either from contract or by implication of law, he is

deemed a holder for value to the extent of his lien.

Sec. 28. Absence or failure of consideration is a matter of

defense as against any person not a holder in due course, and

partial failure of consideration is a defense pro tanto, whether

the failure is an ascertained and liquidated amount or other-

wise.

Sec. 29. An accommodation party is one who has signed

the instrument as maker, drawer, acceptor, or indorser, without
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receiving value therefor, and for the purpose of lending his

name to some other person. Such a person is liable on the in-

strument to a holder for value, notwithstanding such holder at

the time of taking the instrument knew him to be only an ac-

commodation party.

ARTICLE III.

Negotiation.

SEC. 30. An instrument is negotiated when it is transferred

from one person to another in such manner as to constitute the

transferee the holder thereof. If payable to bearer, it is nego-

tiated by delivery; if payable to order, it is negotiated by the

endorsement of the holder, completed by delivery.

Sec 31. The indorsement must be written on the instru-

ment itself or upon a paper attached thereto. The signature

of the indorser, without additional words, is a sufficient in-

dorsement.

Sec. 32. The indorsement must be an indorsement of the

entire instrument. An indorsement which purports to trans-

fer to the indorsee a part only of the amount payable, or which

purports to transfer the instrument to two or more endorsees

severally, does not operate as a negotiation of the instrument.

But where the instrument has been paid in part, it may be in-

dorsed as to the residue.

SEC 33. An indorsement may be either special or in blank

;

and it may also be either restrictive or qualified, or conditional.

SEC. 34. A special indorsement specifies the person to

whom or to whose order the instrument is to be payable ; and

the indorsement of such indorsee is necessary to the further ne-

gotiation of the instrument. An indorsement in blank specifies

no indorsee, and an instrument so indorsed is payable to bearer,

and may be negotiated by delivery.

Sec. 35. The holder may convert a blank indorsement

into a special indorsement by writing over the signature of the
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indorser in blank any contract consistent with the character of

the indorsement.

Sec. 36. An indorsement is restrictive which either

:

1. Prohibits the further negotiation of the instrument;

or

2 Constitutes the indorsee the agent of the indorser ; or

3. Vests the title in the indorsee in trust for or to the

use of some other person. But the mere absence

of words implying power to negotiate does not

make an indorsement restrictive.

Sec. 37. A restrictive indorsement confers upon the in-

dorsee the right

:

1. To receive payment of the instrument.

2. To bring any action thereon that the indorser could

bring.

3. To transfer his rights as such indorsee, where the

form of the indorsement authorizes him to do so.

But all subsequent indorsees acquire only the title of the

first indorsee under the restrictive indorsement.

SEC 38. A qualified indorsement constitutes the indorser

a mere assignor of the title to the instrument. It may be made

by adding to the indorser's signature the words "without re-

course" or any words of similar import. Such an indorsement

does not impair the negotiable character of the instrument.

Sec. 39. Where an indorsement is conditional, a party re-

quired to pay the instrument may disregard the condition, and

make payment to the indorsee or his trans ferree, whether the

condition has been fulfilled or not. But any person to whom
an instrument so indorsed is negotiated, will hold the same, or

the proceeds thereof, subject to the rights of the person indors-

ing conditionally.

Sec. 40. Where an instrument, payable to bearer, is in-

dorsed specially, it may nevertheless be further negotiated by

delivery ; but the person indorsing specially is liable as in-
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dorser to only such holders as make title through his indorse-

ment.

Sec. 41. Where an instrument is payable to the order of

two or more payees or indorsees who are not partners, all must

indorse, unless the one indorsing has authority to indorse for

the others.

Sec. 42. Where an instrument is drawn or indorsed to a

person, as "Cashier" or other fiscal officer of a bank or corpor-

ation, it is deemed prima facie to be payable to the bank or cor-

poration of which he is such officer ; and may be negotiated by

either the indorsement of the bank or corporation, or the in-

dorsement of the officer.

Sec. 43. Where the name of a payee or indorsee is

wrongly designated or misspelled, he may indorse the instru-

ment as therein described, adding, if he think fit, his proper

signature.

SEC. 44. Where any person is under obligation to indorse

in a representative capacity, he may indorse in such terms as to

negative personal liability.

Sec. 45. Except where an indorsement bears date after

the maturity of the instrument, every negotiation is deemed

prima facie to have been affected before the instrument was

overdue.

SEC. 46. Except where the contrary appears, every in-

dorsement is presumed prima facie to have been made at the

place where the instrument is dated.

Sec. 47. An instrument negotiable in its origin continues

to be negotiable until it has been restrictively indorsed or dis-

charged by payment or otherwise.

Sec. 4S. The holder may at any time strike out any in-

dorsement which is not necessary to his title. The indorser

whose indorsement is struck out, and all indorsers subsequent

to him, are thereby relieved from liability on the instrument.
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SEC. 49. Where the holder of an instrument payable to his

order transfers it for value without indorsing it, the transfer

vests in the transferee such title as the transferer had therein,

and the transferee acquires, in addition, the right to have the

indorsement of the transferer. But for the purpose of de-

termining whether the transferee is a holder in due course, the

negotiation takes effect as of the time when the indorsement is

actually made.

SEC. 50. Where an instrument is negotiated back to a

prior party, such party may, subject to the provisions of this

Act, re-issue and further negotiate the same—but he is not en-

titled to enforce payment thereof against any intervening party

to whom he was personally liable.

ARTICLE IV.

Rights of the Holder.

SEC. 51. The holder of a negotiable instrument may sue

thereon in his own name and payment to him in due course dis-

charges the instrument.

Sec. 52. A holder in due course is a holder who has taken

the instrument under the following conditions

:

1. That it is complete and regular upon its face.

2. That he became the holder of it before it was over-

due, and without notice that it had been previously

dishonored, if such was the fact.

3. That he took it in good faith and for value.

4. That at the time it was negotiated to him he had no

notice of any infirmity in the instrument or defect

in the title of the person negotiating it.

Sec. 53. Where an instrument payable on demand is ne-

gotiated an unreasonable length of time after its issue, the

holder is not deemed a holder in due course.
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SEC 54. Where the transferee receives notice of any in-

firmity in the instrument or defect in the title of the person ne-

gotiating the same before he has paid the full amount agreed

to be paid therefor, he will be deemed a holder in due course

only to the extent of the amount theretofore paid by him.

SEC 55. The title of a person who negotiates an instru-

ment is defective within the meaning of this act when he ob-

tained the instrument, or any signature thereto, by fraud,

duress, or force and fear, or other unlawful means, or for an

illegal consideration, or when he negotiates it in breach of

faith, or under such circumstances as amount to a fraud.

Sec. 56. To constitute notice of an infirmity in the instru-

ment or defect in the title of the person negotiating the same,

the person to whom it is negotiated must have had actual

knowledge of the infirmity or defect, or knowledge of such facts

that his action in taking the instrument amounted to bad faith.

SEC. 57. A holder in due course holds the instrument free

from any defect of title of prior parties, and free from defenses

available to prior parties among themselves, and may enforce

payment of the instrument for the full amount thereof against

all parties liable thereon.

Sec. 58. In the hands of any holder other than a holder

in due course, a negotiable instrument is subject to the same

defenses as if it were non-negotiable. But a holder who de-

rives his title through a holder in due course, and who is not

himself a party to any fraud or illegality affecting the instru-

ment, has all the rights of such former holder in respect of all

parties prior to the latter.

Sec. 59. Every holder is deemed prima facie to be a holder

in due course ; but when it is shown that the title of any person

who has negotiated the instrument was defective, the burden

is on the holder to prove that he or some person under whom
he claims acquired the title as a holder in due course. But
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the last mentioned rule does not apply in favor of a party who

became bound on the instrument prior to the acquisition of such

defective title.

ARTICLE V.

Liabilities of Parties.

SEC. 60. The maker of a negotiable instrument by making

it engages that he will pay it according to its tenor, and admits

the existence of the payee and his then capacity to indorse.

SEC. 61. The drawer by drawing the instrument admits

the existence of the payee and his then capacity to indorse, and

engages that on due presentment the instrument will be ac-

cepted or paid, or both, according to its tenor, and that if it be

dishonored, and the necessary proceedings on dishonor be duly

taken, he will pay the amount thereof to the holder, or to any

subsequent indorser who may be compelled to pay it. But the

drawer may insert in the instrument an express stipulation

negativing or limiting his own liability to the holder.

SEC 62. The acceptor by accepting the instrument engages

that he will pay it according to the tenor of his acceptance, and

admits

:

1. The existence of the drawer, the genuineness of his

signature, and his capacity and authority to draw

the instrument ; and

2. The existence of the payee and his then capacity to

endorse.

SEC. 63. A person placing his signature upon an in-

strument otherwise than as maker, drawer or acceptor is

deemed to be an indorser, unless he clearly indicates by appro-

priate words his intention to be bound in some other capacity.

Sec. 64. Where a person, not otherwise a party to an in-
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strument, places thereon his signature in blank before delivery,

he is liable as indorser in accordance with the following rules

:

1. If the instrument is payable to the order of a third

person, he is liable to the payee and to all subse-

quent parties.

2. If the instrument is payable to the order of the maker

or drawer, or is payable to bearer, he is liable to all

parties subsequent to the maker or drawer.

3. If he signs for the accommodation of the payee, he is

liable to all parties subsequent to the payee.

Sec. 65. Every person negotiating an instrument by de-

livery or by a qualified indorsement, warrants

:

1. That the instrument is genuine and in all respects

what it purports to be.

2. That he has a good title to it.

3. That all prior parties had capacity to contract.

4. That he has no knowledge of any fact which would

impair the validity of the instrument or render it

valueless.

But when the negotiation is by delivery only, the war-

ranty extends in favor of no holder other than the

immediate transferee.

The provisions of subdivision three of this section do not

apply to persons negotiating public or corporate se-

curities, other than bills and notes.

Sec. GG. Every indorser who indorses without qualifier

tion, warrants to all subsequent holders in due course

:

1. The matters and things mentioned in subdivisions

one, two and three of the next preceding section

;

and

2. That the instrument is at the time of his indorsement

valid and subsisting.
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And, in addition, he engages that on due presentment, it

shall be accepted or paid, or both, as the case may
be, according to its tenor, and that if it be dishon-

ored and the necessary proceedings on dishonor be

duly taken, he will pay the amount thereof to the

holder, or to any subsequent indorser who may be

compelled to pay it.

Sec. 67. Where a person places his indorsement on an in-

strument negotiable by delivery he incurs all the liabilities of an

indorser.

Sec. 68. As respects one another, indorsers are liable

prima facie in the order in which they indorse ; but evidence is

admissible to show that as between or among themselves they

have agreed otherwise. Joint payees or joint indorsees who in-

dorse are deemed to indorse jointly and severally.

Sec. 69. Where a broker or other agent negotiates an in-

strument without indorsement, he incurs all the liabilities pre-

scribed by Section sixty-five of this Act, unless he discloses the

name of his principal, and the fact that he is acting only as

agent.

ARTICLE VI.

Presentment for Payment.

Sec. 70. Presentment for payment is not necessary in

order to charge the person primarily liable on the instrument

;

but if the instrument is, by its terms, payable at a special place,

and he is able and willing to pay it there at maturity, such

ability and willingness are equivalent to a tender of payment

upon his part. But except as herein otherwise provided, pre-

sentment for payment is necessary in order to charge the

drawer and indorsers.

SEC. 71. Where the instrument is not payable on demand,

presentment must be made on the day it falls due. Where it

is payable on demand, presentment must be made within a
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reasonable time after its issue, except that in the case of a bill

of exchange, presentment for payment will be sufficient if

made within a reasonable time after the last negotiation thereof.

SEC. 72. Presentment for payment, to be sufficient, must

be made

:

1. By the holder, or by some person authorized to re-

ceive payment on his behalf.

2. At a reasonable hour on a business day.

3. At a proper place as herein defined.

4. To the person primarily liable on the instrument, or if

he is absent or inaccessible, to any person found at

the place where the presentment is made.

Sec. 73. Presentment for payment is made at the proper

place

:

1. Where a place of payment is specified in the instru-

ment and it is there presented.

, 2. Where no place of payment is specified but the ad-

dress of the person to make payment is given in the

instrument and it is there presented.

3. Where no place of payment is specified and no ad-

dress is given and the instrument is presented at the

usual place of business or residence of the person to

make payment.

4. In any other case, if presented to the person to make

payment wherever he can be found, or if presented

at his last known place of business or residence.

SEC. 74. The instrument must be exhibited to the person

from whom payment is demanded, and when it is paid must be

delivered up to the party paying it.

Sec. 75. Where the instrument is payable at a bank, pre-

sentment for payment must be made during banking hours,

unless the person to make payment has no funds there to meet

it at any time during the day, in which case presentment at

any hour before the bank is closed on that day is sufficient.
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SEC. 76. Where the person primarily liable on the instru-

ment is dead, and no place of payment is specified, present-

ment for payment must be made to his personal representative,

if such there be, and if with the exercise of reasonable diligence

he can be found.

Sec. 77. Where the persons primarily liable on the instru-

ment are liable as partners, and no place of payment is speci-

fied, presentment for payment may be made to any one of them,

even though there has been a dissolution of the firm.

Sec. 78. Where there are several persons, not partners,

primarily liable on the instrument, and no place of payment is

specified, presentment must be made to them all.

SEC 79. Presentment for payment is not required in order

to charge the drawer where he has no right to expect or require

that the drawee or acceptor will pay the instrument.

SEC. 80. Presentment for payment is not required in order

to charge an indorser where the instrument was made or ac-

cepted for his accommodation, and he has no reason to expect

that the instrument will be paid if presented.

Sec. 81. Delay in making presentment for payment is ex-

cused when the delay is caused by circumstances beyond the

control of the holder, and not imputable to his default, miscon-

duct or negligence. When the cause of delay ceases to op-

erate, presentment must be made with reasonable diligence.

SEC. 82. Presentment for payment is dispensed with

:

1. Where after the exercise of reasonable diligence pre-

sentment as required by this Act cannot be made.

2. Where the drawee is a fictitious person.

3. By waiver of presentment, express or implied.

SEC 83. The instrument is dishonored by non-payment

when :

1. It is duly presented for payment and payment is re-

fused or cannot be obtained ; or
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2. Presentment is excused and the instrument is overdue

and unpaid.

Sec. 84. Subject to the provisions of this Act, when the

instrument is dishonored by non-payment, an immediate right

of recourse to all parties secondarily liable thereon, accrues to

the holder.

Sec. 85. Every negotiable instrument is payable at the

time fixed therein without grace. When the day of maturity

falls upon Sunday, or a holiday, the instrument is payable on

the next succeeding business day. Instruments falling due on

Saturday are to be presented for payment on the next succeed-

ing business day, except that instruments payable on demand

may, at the option of the holder, be presented for payment be-

fore 12 :00 o'clock noon on Saturday when that entire day is

not a holiday.

Sec. 86. Where the instrument is payable at a fixed period

after date, after sight, or after the happening of a specified

event, the time of payment is determined by excluding the day

from which the time is to begin to run, and by including the

date of payment.

Sec. 87. Where the instrument is made payable at a bank

it is equivalent to an order to the bank to pay the same for the

account of the principal debtor thereon.

Sec. 88. Payment is made in due course when it is made at

or after maturity of the instrument to the holder thereof in

good faith and without notice that his title is defective.

ARTICLE VII.

Notice of Dishonor.

SEC 89. Except as herein otherwise provided, when a ne-

gotiable instrument has been dishonored by non-acceptance or

non-payment, notice of dishonor must be given to the drawer

and to each indorser, and any drawer or indorser to whom such

notice is not given is discharged.
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Sec. 90. The notice may be given by or on behalf of the

holder, or by or on behalf of any party to the instrument who
might be compelled to pay it to the holder, and who, upon tak-

ing it up, would have a right to reimbursement from the party

to whom the notice is given.

Sec. 91. Notice of dishonor may be given by an agent

either in his own name or in the name of any party entitled to

give notice, whether that party be his principal or not.

Sec. 92. Where notice is given by or on behalf of the

holder, it inures for the benefit of all subsequent holders and

all prior parties who have a right of recourse against the party

to whom it is given.

Sec. 93. Where notice is given by or on behalf of a party

entitled to give notice, it inures for the benefit of the holder and

all parties subsequent to the party to whom notice is given.

Sec. 94. Where the instrument has been dishonored in the

hands of an agent, he may either himself give notice to the

parties liable thereon, or he may give notice to his principal.

If he gives notice to his principal, he must do so within the

same time as if he were the holder, and the principal, upon

the receipt of such notice, has himself the same time for giving

notice as if the agent had been an independent holder.

SEC 95. A written notice need not be signed, and an in-

sufficient written notice may be supplemented and validated by

verbal communication. A misdescription of the instrument

does not vitiate the notice, unless the party to whom the notice

is given is in fact misled thereby.

SEC. 96. The notice may be in writing or merely oral and

may be given in any terms which sufficiently identify the in-

strument and indicate that it has been dishonored by non-

acceptance or non-payment. It may in all cases be given by

delivering it personally or through the mails.

Sec. 97. Notice of dishonor may be given either to the

party himself or to his agent in that behalf.
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Sec 98. Where any party is dead, and his death is known

to the party giving notice, the notice must be given to a per-

sonal representative, if there be one, and if with reasonable dil-

igence, he can be found. If there be no personal representa-

tive, notice may be sent to the last residence or last place of

business of the deceased.

Sec. 99. Where the parties to be notified are partners, no-

tice to any one partner is notice to the firm, even though there

has been a dissolution.

SEC. 100. Notice to joint parties who are not partners

must be given to each of them, unless one of them has authority

to receive such notice for the others.

Sec. 101. Where a party has been adjudged a bankrupt or

an insolvent, or has made an assignment for the benefit of cred-

itors, notice may be given either to the party himself or to his

trustee or assignee.

Sec. 102. Notice may be given as soon as the instrument

is dishonored, and unless delay is excused as hereinafter pro-

vided, must be given within the times fixed by this act.

SEC 103. Where the person giving and the person to re-

ceive notice reside in same place, notice must be given within

the following times

:

1. If given at the place of business of the person to re-

ceive notice it must be given before the close of

business hours on the day following.

2. If given at hte residence, it must be given before the

usual hours of rest on the day following.

3. If sent by mail, it must be deposited in the post-office

in time to reach him in usual course on the day fol-

lowing.

Sec. 104. Where the person giving and the person to re-

ceive notice reside in different places, the notice must be given

within the following times

:



448 COMMERCIAL LAW

1. If sent by mail, it must be deposited in the post-office

in time to go by mail the day following the day of

dishonor, or if there be no mail at a convenient

hour on that day, by the next mail thereafter.

2. If given otherwise than through the post-office, then

within the time that notice would have been re-

ceived in due course of mail, if it had been deposited

in the postoffice within the time specified in the last

subdivision.

Sec. 105. Where notice of dishonor is duly addressed and

deposited in the post-office, the sender is deemed to have given

due notice, notwithstanding any miscarriage in the mails.

Sec. 106. Notice is deemed to have been deposited in the

postoffice when deposited in any branch post-office or in any

letter box under the control of the post-office department.

SEC 107. Where a party receives notice of dishonor, he

has, after the receipt of such notice, the same time for giving

notice to antecedent parties that the holder has after the dis-

honor.

Sec. 108. Where a party has added an address to his sig-

nature, notice of dishonor must be sent to that address ; but if

he has not given such address, then the notice must be sent as

follows

:

1. Either to the post-office nearest to his place of resi-

dence, or to the postoffice where he is accustomed

to receive his letters ; or

2. If he lives in one place, and have his place of business

in another, notice may be sent to either place ; or

3. If he is sojourning in another place, notice may be

sent to the place where he is sojourning.

But where the notice is actually received by the party

within the time specified in this Act, it will be suf-

ficient, though not sent in accordance with the re-

quirements of this section.
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• Sec. 109. Notice of dishonor may be waived, either before

the time of giving notice has arrived, or after the omission to

give due notice, and the waiver may be express or implied.

Sec. 110. Where the waiver is embodied in the instru-

ment itself, it is binding upon all parties ; but where it is

written above the signature of an indorser, it binds him only.

Sec 111. A waiver of protest, whether in the case of a

foreign bill of exchange or other negotiable instrument, is

deemed to be a waiver not only of a formal protest, but also

of presentment and notice of dishonor.

SEC 112. Notice of dishonor is dispensed with when, after

the exercise of reasonable diligence, it cannot be given to or

does not reach the parties sought to be charged.

SEC 113. Delay in giving notice of dishonor is excused

when the delay is caused by circumstances beyond the control

of the holder and not imputable to his default, misconduct or

negligence. When the cause of delay ceases to operate, notice

must be given with reasonable diligence.

Sec. 114. Notice of dishonor is not required to be given

to the drawer in either of the following cases

:

1. Where the drawer and the drawee are the same per-

son
;

2. Where the drawee is a fictitious person or a person

not having capacity to contract

;

3. Where the drawer is the person to whom the instru-

ment is presented for payment

;

4. Where the drawer has no right to expect or require

that the drawee or acceptor will honor the instru-

ment.

5. Where the drawer has countermanded payment.

SEC 115. Notice of dishonor is not required to be given to

an indorser in either of the following cases

:

29
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1. Where the drawee is a fictitious person or a person

not having capacity to contract and the indorser

was aware of the fact at the time he indorsed the

instrument

;

2. Where the indorser is the person to whom the instru-

ment is presented for payment.

3. Where the instrument was made or accepted for his

accommodation.

SEC. 116. Where due notice of dishonor by non-acceptance

has been given, notice of a subsequent dishonor by non-pay-

ment is not necessary, unless in the meantime the instrument

has been accepted.

Sec. 117. An omission to give notice of dishonor by non-

acceptance does not prejudice the rights of a holder in due

course subsequent to the omission.

Sec 118. Where any negotiable instrument has been dis-

honored it may be protested for non-acceptance or non-payment

as the case may be ; but protest is not required except in the

case of foreign bills of exchange.

ARTICLE VIII.

Discharge of Negotiable Instruments.

Sec. 119. A negotiable instrument is discharged:

1. By payment in due course by or on behalf of the prin-

cipal debtor.

2. By payment in due course by the party accommo-

dated, where the instrument is made or accepted for

accommodation.

3. By the intentional cancellation thereof by the holder.

4. By any other act which will discharge a simple con-

tract for the payment of money.

5. When the principal debtor becomes the holder of the

instrument at or after maturity in his own right.
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SEC 120. A person secondarily liable on the instrument is

discharged

:

1. By any act which discharges the instrument.

2. By the intentional cancellation of his signature by

the holder.

3. By the discharge of a prior party.

4. By a valid tender of payment made by a prior party.

5. By a release of the principal debtor, unless the

holder's right of recourse against the party sec-

ondarily liable is expressly reserved.

6. By any agreement binding upon the holder to extend

the time of payment, or to postpone the holder's

right to enforce the instrument, unless made with

the assent of the party secondarily liable, or unless

the right of recourse against such party is expressly

reserved.

Sec. 121. Where the instrument is paid by a party sec-

ondarily liable thereon, it is not discharged ; but the party so

paying it is remitted to his former rights as regards all prior

parties, and he may strike out his own and all subsequent in-

dorsements, and again negotiate the instrument, except

:

1. Where it is payable to the order of a third person,

and has been paid by the drawer ; and

2. Where it was made or accepted for accommodation,

and has been paid by the party accommodated.

SEC. 122. The holder may expressly renounce his rights

against any party to the instrument before, at, or after its ma-

turity. An absolute and unconditional renunciation of his

rights against the principal debtor made at or after the ma-

turity of the instrument discharges the instrument. But a

renunciation does not affect the rights of a holder in due course

without notice. A renunciation must be in writing, unless the

instrument is delivered up to the person primarily liable there-

on.
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Sec. 123. A cancellation made unintentionally, or under

a mistake, or without the authority of the holder, is inopera-

tive ; but where an instrument or any signature thereon ap-

pears to have been cancelled, the burden of proof lies on the

party who alleges that the cancellation was made unintention-

ally, or under a mistake or without authority.

SEC 124. Where a negotiable instrument is materially al-

tered without the assent of all parties liable thereon, it is

avoided, except as against a party who has himself made, au-

thorized or assented to the alteration and subsequent indorsers.

But when an instrument has been materially altered and

is in the hands of a holder in due course, not a

party to the alteration, he may enforce payment

thereof according to its original tenor.

Sec. 125. Any alteration which changes

:

1. The date.

2. The sum payable, either for principal or interest.

3. The time or place of payment.

4. The number or the relations of the parties.

5. The medium or currency in which payment is to be

made.

Or which adds a place of payment where no place of

payment is specified, or any other change or addi-

tion which alters the effect of the instrument in any

respect, is a material alteration.

Title II.—Bills of Exchange.

ARTICLE I.

Form and Interpretation.

Sec. 126. A bill of exchange is an unconditional order in

writing addressed by one person to another, signed by the per-

son giving it, requiring the person to whom it is addressed to

pay on demand, or at a fixed or determinable future time, a

sum certain in money to order or to bearer.
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Sec. 127. A bill of itself does not operate as an assign-

ment of the funds in the hands of the drawee available for the

payment thereof, and the drawee is not liable on the bill unless

and until he accepts the same.

Sec. 128. A bill may be addressed to two or more drawees

jointly, whether they are partners or not; but not to two or

more drawees in the alternative or in succession.

Sec 129. An inland bill of exchange is a bill which is, or

on its face purports to be, both drawn and payable within this

state. Any other bill is a foreign bill. Unless the contrary

appears on the face of the bill, the holder may treat it as an

inland bill.

Sec 130. Where in a bill, drawer and drawee are the

same person, or where the drawee is a fictitious person, or a

person not having capacity to contract, the holder may treat

the instrument at his option, either as a bill of exchange or a

promissory note.

Sec 131. The drawer of a bill and any indorser may insert

thereon the name of a person to whom the holder may resort

in case of need, that is to say, in case the bill is dishonored by

non-acceptance or non-payment. Such person is called the

referee in case of need. It is in the option of the holder to re-

sort to the referee in case of need or not, as he may see fit.

ARTICLE II.

Acceptance.

SEC 132. The acceptance of a bill is the signification by

the drawee of his assent to the order of the drawer. The ac-

ceptance must be in writing and signed by the drawee. It

must not express that the drawee will perform his promise by

any other means than the payment of money.

SEC 133. The holder of a bill presenting the same for ac-

ceptance may require that the acceptance be written on the bill,

and if such request is refused, may treat the bill as dishonored.
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Sec. 134. Where an acceptance is written on a paper other

than the bill itself, it does not bind the acceptor except in favor

of a person to whom it is shown and who, on the faith thereof,

receives the bill for value.

SEC 135. An unconditional promise in writing to accept

a bill before it is drawn is deemed an actual acceptance in favor

of every person who, upon the faith thereof, receives the bill

for value.

Sec. 136. The drawee is allowed twenty-four hours after

presentment in which to decide whether or not he will accept

the bill; but the acceptance, if given, dates as of the day of

presentation.

SEC 137. Where a drawee to whom a bill is delivered for

acceptance destroys the same, or refuses within twenty-four

hours after such delivery or within such other period as the

holder may allow, to return the bill accepted or non-accepted

to the holder, he will be deemed to have accepted the same.

SEC 138. A bill may be accepted before it has been signed

by the drawer, or while otherwise incomplete, or when it is

overdue, or after it has been dishonored by a previous refusal

to accept, or by non-payment. But when a bill payable after

sight is dishonored by non-acceptance and the drawee subse-

quently accepts it, the holder, in the absence of any different

agreement, is entitled to have the bill accepted as of the date of

the first presentment.

SEC 139. An acceptance is either general or qualified.

A general acceptance assents without qualification to the order

of the drawer. A qualified acceptance in express terms varies

the effect of the bill as drawn.

SEC 140. An acceptance to pay at a particular place is a

general acceptance unless it expressly states that the bill is to

be paid there only, and not elsewhere.

Sec. 141. An acceptance is qualified, which is

:



COMMERCIAL LAW 455

1. Conditional ; that is to say, which makes payment by

the acceptor dependent on the fulfillment of a condi-

tion therein stated.

2. Partial ; that is to say, an acceptance to pay part only

of the amount for which the bill is drawn.

3. Local ; that is to say, an acceptance to pay only at a

particular place.

4. Qualified as to time.

5. The acceptance of some one or more of the drawees,

but not of all.

Sec. 142. The holder may refuse to take a qualified ac-

ceptance, and if he does not obtain an unqualified acceptance,

he may treat the bill as dishonored by non-acceptance. Where
a qualified acceptance is taken, the drawer and indorsers are

discharged from liability on the bill, unless they have ex-

pressly or impliedly authorized the holder to take a qualified

acceptance, or subsequently assent thereto. When the drawer

or an indorser receives notice of a qualified acceptance, he must

within a reasonable time express his dissent to the holder, or

he will be deemed to have assented thereto.

ARTICLE in.

Presentment for Acceptance.

SEC 143. Presentment for acceptance must be made

:

1. Where the bill is payable after sight, or in any other

case where presentment for acceptance is necessary

in order to fix the maturity of the instrument ; or

2. Where the bill expressly stipulates that it shall be

presented for acceptance ; or

3. Where the bill is drawn payable elsewhere than at

the residence or place of business of the drawee.

In no other case is presentment for acceptance necessary

in order to render any party to the bill liable.
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Sec. 144. Except as herein otherwise provided, the holder

of a bill which is required by the next preceding section to be

presented for acceptance must either present it for acceptance

or negotiate it within a reasonable time. If he fail to do so,

the drawer and all indorsers are discharged.

Sec. 115. Presentment for acceptance must be made by

or on behalf of the holder at a reasonable hour, on a business

day and before the bill is overdue, to the drawee or some person

authorized to accept or refuse acceptance on his behalf; and:

1. Where a bill is addressed to two or more drawees

who are not partners, presentment must be made to

them all, unless one has authority to accept or re-

fuse acceptance for all, in which case presentment

may be made to him only.

2. Where the drawee is dead, presentment may be made

to his personal representative.

3. Where the drawee has been adjudged a bankrupt or

an insolvent, or has made an assignment for the

benefit of creditors, presentment may be made to

him or to his trustee or assignee.

SEC. 146. A bill may be presented for acceptance on any

day on which negotiable instruments may be presented for pay-

ment under the provisions of sections seventy-two and eighty-

five of this Act. When Saturday is not otherwise a holiday,

presentment for acceptance may be made before 12 o'clock noon

on that day.

SEC 147. Where the holder of a bill drawn payable else-

where than at the place of business or the residence of the

drawee has not time with the exercise of reasonable diligence

to present the bill for acceptance before presenting it for pay-

ment on the day that it falls due, the delay caused by presenting

the bill for acceptance before presenting it for payment is ex-

cused and does not discharge the drawers and indorsers.
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Sec. 148. Presentment for acceptance is excused and a

bill may be treated as dishonored by non-acceptance, in either

of the following cases :

1. Where the drawee is dead, or has absconded, or is a

fictitious person or a person not having capacity to

contract by bill.

2. Where after the exercise of reasonable diligence, pre-

sentment cannot be made.

3. Where although presentment has been irregular, ac-

ceptance has been refused on some other ground.

Sec. 149. A bill -is dishonored by non-acceptance

:

1. When it is duly presented for acceptance and such an

acceptance as is prescribed by this Act is refused or

can not be obtained ; or

2. Wr

hen a presentment for acceptance is excused and

the bill is not accepted.

SEC. 150. Where a bill is duly presented for acceptance

and is not accepted within the prescribed time, the person pre-

senting it must treat the bill as dishonored by non-acceptance

or he loses the right of recourse against the drawer and in-

dorsers.

Sec. 151. When a bill is dishonored by non-acceptance, an

immediate right of recourse against the drawers and indorsers

accrues to the holder and no presentment for payment is neces-

sary.

ARTICLE IV.

Protest.

SEC. 152. Where a foreign bill appearing on its face to be

such is dishonored by non-acceptance, it must be duly protested

for non-acceptance, and where such a bill which has not pre-

viously been dishonored by non-acceptance is dishonored by

non-payment, it must be duly protested for non-payment. If

it is not so protested, the drawer and indorsers are discharged.
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Where a bill does not appear on its face to be a foreign bill,

protest thereof, in case of dishonor, is unnecessary.

Sec. 153. The protest must be annexed to the bill, or must

contain a copy thereof, and must be under the hand and seal of

the notary making it, and must specify

:

1. The time and place of presentment.

2. The fact that presentment was made and the manner

thereof.

3. The cause or reason for protesting the bill.

4. The demand made and the answer given, if any, or

the fact that the drawee or acceptor could not be

found.

Sec. 154. Protest may be made by

:

1. A notary public ; or

2. By any respectable resident of the place where the

bill is dishonored, in the presence of two or more

credible witnesses.

Sec. 155. When a bill is protested, such protest must be

made on the day of its dishonor, unless delay is excused as

herein provided. When a bill has been duly noted, the protest

may be subsequently extended as of the date of the noting.

SEC 156. A bill must be protested at the place where it is

dishonored, except that when a bill drawn payable at the place

of business or residence of some person other than the drawee,

has been dishonored by non-acceptance, it must be protested

for non-payment at the place where it is expressed to be pay-

able ; and no further presentment for payment to, or demand

on, the drawee is necessary.

Sec. 157. A bill which has been protested for non-accept-

ance may be subsequently protested for non-payment.

SEC 158. Where the acceptor has been adjudged a bank-

rupt or an insolvent or has made an assignment for the benefit

of creditors, before the bill matures, the holder may cause the
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bill to be protested for better security against the drawer and

indorsers.

SEC 159. Protest is dispensed with by any circumstances

which would dispense with notice of dishonor. Delay in not-

ing or protesting is excused when delay is caused by circum-

stances beyond the control of the holder and not imputable to

his default, misconduct or negligence. When the cause of de-

lay ceases to operate, the bill must be noted or protested with

reasonable diligence.

SEC 160. Where a bill is lost or destroyed, or is wrongly

detained from the person entitled to hold it, protest may be

made on a copy or written particulars thereof.

ARTICLE v.

Acceptance for Honor.

SEC 161. Where a bill of exchange has been protested for

honor by non-acceptance, or protested for better security, and

is not overdue, any person not being a party already liable

thereon, may, with the consent of the holder, intervene and ac-

cept the bill supra protest for the honor of any party liable

thereon or for the honor of the person for whose account the

bill is drawn. The acceptance for honor may be for part only

of the sum for which the bill is drawn, and where there has

been an acceptance for honor for one party, there may be a

further acceptance by a different person for the honor of an-

other party.

SEC. 162. An acceptance for honor supra protest must be

in writing and indicate that it is an acceptance for honor, and

must be signed by the acceptor for honor.

SEC. 163. Where an acceptance for honor does not ex-

pressly state for whose honor it is made, it is deemed to be an

acceptance for the honor of the drawer.

Sec. 164. The acceptor for honor is liable to the holder
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and to all parties to the bill subsequent to the party for whose

honor he has accepted.

Sec. 165. The acceptor for honor by such acceptance en-

gages that he will on due presentment pay the bill according to

the terms of his acceptance, provided it shall not have been

paid by the drawee, and provided also, that it shall have been

duly presented for payment and protested for non-payment and

notice of dishonor given to him.

Sec. 166. Where a bill payable after sight is accepted for

honor its maturity is calculated from the date of the noting for

non-acceptance and not from the date of the acceptance for

honor.

Sec. 167. Where a dishonored bill has been accepted for

honor supra protest or contains a reference in case of need, it

must be protested for non-payment before it is presented for

payment to the acceptor for honor or referee in case of need.

Sec. 168. Presentment for payment to the acceptor for

honor must be made as follows

:

1. If it is to be presented in the place where the protest

for non-payment was made, it must be presented

not later than the day following its maturity.

2. If it is to be presented in some other place than the

place where it was protested, then it must be for-

warded within the time specified in Section 104.

SEC 169. The provisions of Section 81 apply where there

is delay in making presentment to the acceptor for honor or

referee in case of need.

Sec. 170. When the bill is dishonored by the acceptor for

honor it must be protested for non-payment by him.

ARTICLE VI.

Payment for Honor.

Sec. 171. Where a bill has been protested for non-pay-

ment, any person may intervene and pay it supra protest for
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the honor of any person liable thereon or for the honor of the

person for whose account it was drawn.

Sec. 172. The payment for honor supra protest in order

to operate as such and not as a mere voluntary payment must

be attested by a notarial act of honor which may be appended to

the protest or form an extension to it.

SEC 173. The notarial act of honor must be founded on a

declaration made by the payer for honor or by His agent in that

behalf declaring his intention to pay the bill for honor and for

whose honor he pays.

Sec. 174. Where two or more persons offer to pay a bill

for the honor of different parties, the person whose payment

will discharge most parties to the bill is to be given the prefer-

ence.

Sec. 175. Where a bill has been paid for honor all parties

subsequent to the party for whose honor it is paid are dis-

charged, but the payer for honor is subrogated for, and suc-

ceeds to, both the rights and duties of the holder as regards the

party for whose honor he pays and all parties liable to the

latter.

Sec. 176. Where the holder of a bill refuses to receive

payment supra protest, he loses his right of recourse against

any party who would have been discharged by such payment.

SEC 177. The payer for honor on paying to the holder the

amount of the bill and the notarial expenses incidental to its

dishonor, is entitled to receive both the bill itself and the pro-

test.

ARTICLE VII.

Bills in a Set.

Sec. 178. Where a bill is drawn in a set, each part of the

set being numbered and containing a reference to the other

parts, the whole of the parts constitute one bill.
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Sec. 179. Where two or more parts of a set are nego-

tiated to different holders in due course, the holder whose title

first accrues is as between such holders the true owner of the

bill. But nothing in this section affects the rights of a person

who in due course accepts or pays the part first presented to

him.

Sec. 180. Where the holder of a set indorses two or more

parts to different persons he is liable on every such part, and

every indorser subsequent to him is liable on the part he has

himself indorsed, as if such parts were separate bills.

SEC. 181. The acceptance may be written on any part and

it must be written on one part only. If the drawee accepts

more than one part, and such accepted parts are negotiated to

different holders in due course, he is liable on every such part

as if it were a separate bill.

Sec. 182. When the acceptor of a bill drawn in a set pays

it without requiring the part bearing his acceptance to be de-

livered up to him, and that part at maturity is outstanding in

the hands of a holder in due course, he is liable to the holder

thereon.

Sec. 183. Except as herein otherwise provided where any

one part of a bill drawn in a set is discharged by payment or

otherwise, the whole bill is discharged.

Title III.—Promissory Notes and Checks.

ARTICLE I.

Sec. 184. A negotiable promissory note within the mean-

ing of this act is an unconditional promise in writing made by

one person to another, signed by the maker engaging to pay on

demand or at a fixed or determinable future time, a sum certain

in money to order or to bearer. Where a note is drawn to the

maker's own order, it is not complete until indorsed by him.

SEC. 185. A check is a bill of exchange drawn on a bank

payable on demand. Except as herein otherwise provided,
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the provisions of this act which are applicable to a bill of ex-

change payable on demand apply to a check.

SEC. 186. A check must be presented for payment within

a reasonable time after its issue, or the drawer will be dis-

charged from liability thereon to the extent of the loss caused

by the delay.

SEC 187. Where a check is certified by the bank on which

it is drawn, the certification is equivalent to an acceptance.

Sec. 188. Where the holder of a check procures it to be

accepted or certified, the drawer and all indorsers are dis-

charged from liability thereon.

Sec. 189. A check of itself does not operate as an assign-

ment of any part of the funds to the credit of the drawer with

the bank, and the bank is not liable to the holder, unless and

until it accepts or certifies the check.

Title IV.—General Provisions.

article i.

Sec. 190. This Act shall be known as the Negotiable In-

struments Law.

Sec. 191. In this Act, unless the context otherwise re-

quires :

"Acceptance" means an acceptance completed by delivery

or notification.

"Action" includes counter-claim and set-off.

"Bank" includes any person or association of persons

carrying on the business of banking, whether in-

corporated or not.

"Bearer" means the person in possession of a bill or note

which is payable to bearer.

"Bill" means bill of exchange, and "note" means nego-

tiable promissory note.
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"Delivery" means transfer of possession, actual or con-

structive from one person to another.

"Holder" means the payee or indorsee of a bill or note,

who is in possession of it, or the bearer thereof.

"Indorsement" means an indorsement completed by de-

livery.

"Instrument" means negotiable instrument.

"Issue" means the first delivery of the instrument, com-

plete in form, to a person who takes it as a holder.

"Person" includes a body of persons, whether incor-

porated or not.

"Value" means valuable consideration.

"Written" includes printed, and "writing" includes print.

Sec. 192. The person "primarily" liable on an instrument

is the person who by the terms of the instrument is absolutely

required to pay the same. All other parties are "secondarily"

liable.

Sec. 193. In determining what is a "reasonable time" or

an "unreasonable time" regard is to be had to the nature of the

instrument, the usage of trade or business (if any) with re-

spect to such instruments, and the facts of the particular

case.

Sec. 194. Where the day, or the last day, for doing any

act herein permitted to be done falls on Sunday or on a hol-

iday, the act may be done on the next succeeding secular or

business day.

Sec. 195. The provisions of this Act do not apply to ne-

gotiable instruments made and delivered prior to the passage

hereof.

Sec. 196. In any case not provided for in this Act, the

rules of the law merchant shall govern.
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Who must furnish, 1320

Acceptance

—

Conduct constituting, 54
Revocation of, 58
Silence, implying, 59
Of offer addressed to no particular person, 60
Turns offer into contract when, 62
Moment of communication of, 63, 68
Mail acceptance communicated when, 64
Telegraph acceptance communicated when, 65
Stipulated method of communication in offer, 67
Characteristics of, 69
Absolute, 70
Identical in terms with offer, 71
Certainty of, 72
Buyer's duty of, 936
What constitutes, of goods, 937
Effect of buyer's, 938
When may buyer refuse, 939
After, buyer's duty to pay, 940

Acceptance, Bill of Exchange

—

Denned, 343
Negotiable Instruments Law on, 344
Presentment for, denned, 345
Parties to presentment for, 346, 347
Time of presentment for, 348-350.
Manner of presentment for, 351
Place of presentment for, 352
Form of, 353
Oral, 354
Refusal of, 355
Implied, 356, 357
Effect of, 358
Refusal of, affecting due date, 359
Implied when funds are in bands of drawee, 360
Supra protest, or for honor, 361
Partial, 362
Certification of checks, as, 363

Accident Insurance-
Defined, 1273
Nature of policy for, 1274
Construction of clauses in policy, 1275
Effect of change of occupation, 1276
Notice and proof of injury, 1277

Accommodation Paper

—

Defined, 383
Rights and liabilities of parties to, 384
By corporations, ultra vires, 761

Accord and Satisfaction-
Defined, 272
Necessity for consideration, 273
Part payment as consideration for, 274
By one of two or more joint debtors, 275
By one of two or more joint creditors, 276
Composition with creditors as an, 277
Problem in, 278
Release as an, 279-283
Account stated, as an, 284-289

465
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Accounts

—

Open, statute of limitations begins when, 266
Mutual, statute of limitations begins when, 267
Partnership, partner's right to inspect, 662
Partnership, principle governing, 669

Account Stated

—

Defined, 284
Conclusiveness of, 285
Rendering of account, as, 286
When may be re-opened, 287
Proof of items of, unnecessary, 288
Right of action upon, 289

Accounting

—

Final, of partnership, 708
By assignee, 1524

Acknowledgement

—

Of power of attorney, 487
Of deeds, 1339
Of wills, 1421

"Act of God"

—

Rendering performance impossible, 239
Affecting liability of common carrier, 1074
Losses due to, 1075

Action

—

Meaning of, in Negotiable Instruments Law, 425
Defined, 1542

Acts—
Of shipper, losses due to, 1076
Of bankruptcy, defined, 1441
Of bankruptcy, enumerated, 1442

Adjudication

—

Of bankrupt, defined, 1448
Administrator

—

Defined, 1429
Admissions

—

Of agent binding on principal when, 546
Adverse Interest

—

Of agent to that of principal, 520
Adverse Possession

—

Acquiring title by, defined, 1311
Essential elements of, 1312

Advertisement

—

Offer by, 60. 61
Foreclosure by, 1366

Age

—

Legal, 79
Misrepresentation by infant of, 82

Agency

—

Defined, 469
Classes of agents, 471-475
Appointment of agents, 477-488
Authority of agent, 489-510
Sub-agents, 508-510
By ratification, 511-518
Relation of principal and agent, 519-539
Relation of principal to third persons, 540-552
Relation of agent to third persons, 553-558
Termination of, 559-573
Factors, 574-576
Brokers, 577-582
Auctioneers, 583-586
Attorneys at law, 587-589
Mutual, of partners, 668

Agents

—

Defined, 469
Distinguished from servants, 470
Classes of, enumerated, 471
General, defined, 472
Special, defined, 473
Universal, defined, 474
Distinction between general and universal, 475
Distinguished from independent contractors, 476
By whom appointed, 477-480
Qualifications of, 481-482
Manner of appointment of, 483-488
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Authority of, 485-510
Sub-agents, 508-510
Ratification of acts of, 511-518
Relation to principal, 519-539
Duty of, to principal, 519-535
Instructions of, by principal, 523-525
Skill and diligence required of, 526-529
As trustees, 530-535
Compensation of, 536-539
Liability to third persons, 553-558
Partner s authority to appoint, 661

Agreement

—

Denned, 13
Discharging contract, essentials of, 192

Alabama

—

Effect of seal in, 27
Infant's contract, time for repudiation, 85
Sunday contracts in, 129
Usurious contracts in, 133
Legal rates of interest in, 139
Compound interest in, 140
Statute of limitations in, 264
Negotiable Instruments Law in force, 299
Oral acceptance, of bill of exchange, in, 354
Corporation laws of, 870-871

Alteration

—

See Material Alteration
Ambiguity

—

Of words, in contract, how construed, 177
Valid and invalid construction, 178
Partly written and partly printed contracts, 179
When general and particular words used, 180

Appointment of Agent

—

Who may appoint, 477
Who may not appoint, 478
How appointed, 483
Express, 484-486
Implied, 487
Presumed by law, 488

Appraisement

—

Of fire loss, necessity for, 1242
Approval

—

Goods sold on, when title passes, 912
Arbitration and Award

—

Defined, 290
Submission to, when necessary, 291
Effect of submission to, 292
Requisites of award, 293

Arizona

—

Effect of seal in. 26
Legal rates of interest in, 139
Statute of limitations in, 264
Negotiable Instruments Law in force in, 299
Corporation laws of, 870-871

Arkansas

—

Legal age in, 79
Infant's contracts, time for repudiation in, 87
Married women's contracts in, 99
Sunday contracts in, 129
Usurious contracts in, 132
Legal rates of interest in, 139
Statute of limitations in, 264

_
Corporation laws of, 870-871

Articles of Co-partnership

—

Defined, 605
Contents of, 606
Construction of. 607
Modification and waiver of, 608
Force of, after expiration of term, 609
Force of, after death of partner, 610
Duty of partners, with respect to, 648
Form for, III. chap. XIX.

Articles of Incorporation

—

Requirements of, 731
Proof of corporation's existence by, 732
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Form for, X. chap. XIX.
Form for, preferred stock, XI, chap. AlA.

Assent

—

See, Meeting of Minds
Assessment

—

Defined, 741
Paid-up stock, when assessable, 743

Must be impartial, 745

Assignee

—

Defined, 1512
Distinguished from receiver, 1513
Powers of, 1518
Must qualify how. 1519
Inventory of, 1520
Resignation of, 1521
Protected, if acting in good faith, 1522
Liability of, 1523
Duty of, to account, 1524
Compensation of, 1525

Assignment

—

Defined, 186
What rights assignable, 187
Notice of, 188
By operation of law, 189, 190
Of insurance policy, 1227
Of mortgage, 1358-1361
Of mechanic's lien, 1407

Assignment for Benefit of Creditors

—

Authority of one partner to make, 652
Effect of on liability, 1463
Defined, 1509
When void, 1510
Effect of, 1511
Designation of parties to, 1512
Preferences in, 1514
Schedule in, 1515
Distinguished from Composition, 1516

Assured

—

Defined, 1249
Attachment

—

. •.•***«
Partner s interest in firm subject to, bit
Defined, 1549
When issued, 1550

Attorney

—

In fact, defined, 485
Power of. 485
At law, defined, 587

.

Distinction between, at law and in tact, 588

Extent of authority of, 589

Auctioneer

—

Defined, 583
Agent of whom, 584
Authority of, 585
Compensation of, 586

Authority of Agent

—

Defined, 489
Classification of, 490
Duty of third persons with respect to, 491

Effect of instructions upon, 492
Usage, determining, 493
Previous acts of principal affecting, 494

To sell land, 495, 496
To sell personal property, 497
To cash checks, 498
Implied, 499
Execution of, 500
To make or indorse notes, 501-506

Joint agents, 507
To appoint sub-agents, 508-510

Revocation of, 561-564

Award

—

. » .

See Arbitration and Award
Bag

Efr
e
rier's liability for, 1123-1125
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Bailee

—

Denned, 989
Liability of, in general, 993
Not an insurer, 999
Conversion of bailment by, 1001
Bailments for sole benefit of, 1017-1020
Degree of care by, in hire for use, 1027
Degree of care by, in hire for work and labor, 1030
Kinds of, hired to care for goods, 1031
Warehouseman, 1032-1039

Bailor

—

Denned, 989
Bailments for sole benefit of, 1008-1016
Obligations of, in hire for use, 1024
Warranties of, in hire for use, 1025, 1026
Duty of, in hire for work, 1028
Loss of goods, in hire for work, 1029

Bailments

—

Defined, 989
Distinguished from sale, 990
Exception to rule, that identical thing must be returned, 981
Classification of, 992
Liability of bailees, 993
Degrees of care, 994-996
Degrees of negligence, 997-998
Burden of proving negligence, 1000
Delivery of bailment, 1002-1003
Compensation of bailee, 1004
Termination of, 1007
For sole benefit of bailor, 1008
Deposit, 1009-1016
For sole benefit of bailee or gratuitous loan, 1017-1020
For mutual benefit, 1021
For hire, classification of, 1022
For hire, necessity of compensation in, 1023
For hire, for use, 1024-1027
For hire, for work and labor, 1028-1030
For hire, for custody, 1031
Warehouseman, 1032-1039
Pledges and collateral security, 1040-1061
Exceptional, defined, 1062
Inn-keepers, 1063-1066
Carriers, 1067-1069
Principles of, governing common carriers, 1073

Bankruptcy

—

Operates as assignment of contract, 190
Dissolution of partnership by, 690
Defined, 1435
Object of law of, 1438
Source of law of, 1439
Courts, 1440
Acts of, 1441-1442
Defenses to petition in, 1444
Of partnership, 1449-1450
Composition with creditors, 1452-1456
Discharge in, 1457
Discharge in, when revoked, 1459
Discharge in. not affecting liability of co-debtor, 1460
Debts, not affected by discharge, 1461
Referee in, 1464-1468
Trustee in, 1469-1476
Creditor in, defined, 1477
Debts provable in. 1478
Debts having priority in, 1479
Effect of assignment before filing of petition, 1480
Meetings of creditors, 1481-1484
Proof and allowance of claims, 1485-1488
Who may file petition, in involuntary, 1490
Preferences, 1491-1493
Title to bankrupt's property, 1494-1496
Dividends, 1497-1500

Bankrupts

—

Defined, 1436
Voluntary, 1445. 1446
Involuntary, 1445, 1448
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Adjudication as, denned, 1449
Exemptions of, 1451
When given final discharge, 1458
Renewal of debt by, 1462
Property of, vests in trustee, 1494

Banks

—

Defined in Negotiable Instruments Law, 425
Liability on forged certified checks, 455
Functions of, in collecting commercial paper, 464
Agents of holder, when, 465
Application of deposits to due paper by, 466
Liability for paper left for collection, 467
Duty of depositor in, to verify balances, 468

Bargain and Sale

—

Defined, 878
Bearer

—

Defined in Negotiable Instruments Law, 425
As a word of negotiability, 338

Beneficial Society

—

Defined, 1271
Distinguished from life insurance company, 1272

Beneficiary

—

Defined, 1249
Who may be, 1251
Necessity of insurable interest, 1252
Change of, 1269

Bills of Exchange-
As negotiable instruments, 302
Defined, 304
Defined in Negotiable Instruments Law, 425
Inland and foreign, distinguished, 428
Distinguished from checks, 449
See Commercial Paper, Negotiation, and Negotiability

Bills of Lading

—

Effect of taking, on passing of title to goods, 917
With draft attached, does not pass title, 918
Constituting contract with carrier, 1095
Defined, 1111
Carrier required to issue, when, 1112
By whom must be executed, 1113
Negotiability of, 1114
Transfer of, 1115
Negotiability of, ends when, 1116
Recital in, of condition of goods, 1117
Recitals in, of weight or quality, 1118
Reasonableness of recitals in, 1119

Bill of Sale-
Defined, 895
When should be required, 896
Form for, XIV. chap. XIX.

Bills and Notes

—

See Commercial Paper, Negotiation, Negotiability, and Negotiable In-

struments Law
Blank

—

Filling in of, in commercial paper, 333
Indorsement in, 374 «

Bona Fide Holder

—

Defined, 396
Rights of, 397-398
Legal incapacity as defense against, 399
Forgery as defense against, 400
Material alterations as defense against, 400-405
Illegality as defense against, 406
Non-delivery of paper as defense against. 407-408
Misrepresentation as defense against, 409
Maturity of paper as defense against, 410-411

Bond—
Of trustee in bankruptcy, 1476
Indemnity, form for, II. chap. XIX.

Breach of Contract

—

Defined. 242
Arises how, 243
Remedies for, 244
Damages for, 245-255
Specific performance, upon, 256-261



GENERAL INDEX 471

(References are to question numbers.)
Brokers

—

Denned, 577
Distinguished from factors, 578
Scope of authority of, 579
Lien of, 580
Brokers' notes, 581
Stock purchased by, on margin, 582

Bucket Shops

—

Nature of contracts, 130
By-Laws—

Adoption of, by corporation, 730
Provisions of, for assessments, 741
Provisions protecting minority stockholders, 793
Effect of, as notice of lien, 794

California

—

Effect of seal in, 26
Legal age in, 79
Repudiation of infant's contract in, 84
False opinion, constituting fraud in, 106
Legal rates of interest in, 139
Compound interest in, 140
Statute of limitations in, 264
Oral acceptance of bill of exchange in, 354
Corporation laws of, 870-871

Calls-
Defenses to, 739
Denned, 741
Must be impartial, 745

Cancellation

—

Defined, 204
Of insurance policy, 1214-1216

Capacity to Contract

—

Lagal capacity denned, 19
Parties lacking, 78
Of infants, 79-89
Of insane persons, 90-93
Of intoxicated persons, 94, 95
Of corporations, 96
Of married women, 97-99
Of parties executing commercial paper, 317

Capital

—

Of partnership, 616-624
Of corporation, 767
Of corporation, distinguished from capital stock, 768

Capital Stock

—

Defined, 765
Necessity for, 766
Distinguished from capital, 768
When considered issued, 769
What may be taken in payment of, 770
How increased or diminished, 772

Care

—

Ordinary, 994
Extraordinary, 995
Slight, 996

Carrier of Goods

—

See Common Carriers
Carriers of Passengers

—

Defined, 1120
Nature of liability of, 1121
Contributory negligence as defense by, 1122
Liability of, for baggage, generally, 1123
Liability of, for hand baggage, 1124
Liability of, for agent's samples, 1125

Carriers

—

Exceptional bailees, 1067
Of goods, classified, 1068
Private, liability of, 1069
See Common Carriers

Caveat Emptor

—

Rule of, defined, 963
Certainty of

—

Offer and acceptance, 72
Parties to commercial paper, 318
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Time in commercial paper, 320
Payment in commercial paper, 326-329

Certificates of Deposit

—

Defined, 459
Form of, 460
Nature of, 461
Demand necessary to enforce liability, when, 462
Statute of limitations begins, when, 463
Form for, IX. chap. XIX.

Certificates of Stock

—

Defined, 815
Not negotiable, 816
When issued, 817
Where must be issued, 818
Right of holder to transfer on books, 819
Assigned in blank, rights of holder, 820
Transfer on books unnecessary unless required by statute, 821
Unregistered, holder of not entitled to notice, 823
Liability on of assignor or assignee, 824
traudulent issue of, 825
Right to compel issue of, 826
When lost, rights of owner, 827
Forgery of, rights of bona fide holder, 829
Form for, XIII. chap. XIX.

Certified Checks

—

As acceptance, 363
Method of certification, 453
Effect of certification, 454
Forged check, 455
Indorser's liability on, 456
Drawer's liability on, 457

Charter

—

Defined, 718
Nature of, 719

Chattel Mortgage

—

Defined, 113
Designation of parties, 1132
Common law form of securing debt, 1133
When sale construed as, 1134-1135
Distinguished from pledge, 1136
Property subject to, 1137
Necessary form of, 1138
Defeasance clause in, 1139
Necessity of recording, 1140
Place of record, 1141
Description of property in, 1142
Necessity of seal, 1143
Description of debt, 1144
Necessity for renewal, 1147
Right to possession of property, 1148
May be given for future advances or contingent liability, 1145
Void when in fraud of creditors, 1146
Insecurity clause in, 1149, 1150
Profits of mortgaged property, 1151
Sale by mortgagor, 1152
Sale by mortgagee, 1153
Discharge of, 1154-1157
Redemption of, 1158-1160
Foreclosure of, 1160, 1161
Form for, XV. chap. XIX.

Chattels

—

Defined, 873
See Personal Property

Checks

—

Negotiable instruments, 302
Defined, 306
Certified, status of, 363
Distinguished from bill of exchange, 449
Necessary steps to hold endorser, 450
Presentation for payment, 451
Revocation of, 452
Certification of, 453-457
Agent's authority to cash, 498
Form for, VIII. chap. XIX.
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Choses in Action

—

Denned, 873
Choses in Possession

—

Defined, 873
Claims

—

Proof and allowance of in bankruptcy, 1485-1488
Clubs, and Societies

—

Unincorporated, when liable as principals, 479, 480
C. O. D.—

Passing of title to goods sent, 911
Carrier's responsibility for delivering, 1104

Codicil-
Defined, 1425

Collateral Agreements

—

Affecting negotiability, 333
Provisions of Negotiable Instruments Law, 334

Collateral Security

—

Defined, 1041
See Pledge

Collection

—

Partner's authority to make, 656
Guaranty for, 1181

Colorado

—

Legal age in, 79
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Commercial Law

—

Defined, 7

Relation to classification of law. 11
Commercial Paper

—

Defined, 296
Source of law, 297
Negotiable Instruments Law, 298
Law of, how ascertained, 300
Negotiable instrument defined, 301
Classes of negotiable instruments, 302
Essentials of negotiability, 307-342
Consideration for, 340-342
Acceptance, bills of exchange, 343-363
Negotiation of, 364-411
Accommodation paper, 383, 384
Forms of, 385-395
Bona fide holder of, 396-411
Presentment for payment, 412-425
Meaning of "month", 419
Protest and dishonor, 426-448
Liability of parties to, 442-448
Checks, 449-458
Certificates of deposit, 459-463
Banks' relations to, 464-468
Authority of partner to make or indorse, 650
Form for negotiable promissory note, VI. chap. XIX.
Form for bill of exchange, VI I. chap. XIX.
Form for check, VIII. chap. XIX.

Commission Merchants

—

See Factors
Common Carriers

—

Defined, 1070
Distinguished from private, 1071
Compensation necessary to constitute. 1072
Principles governing liability of, 1073
Liable as insurer, 1074
Exceptions to liability as insurer, 1075-1079
Extent of exceptional liability, 1079
Duty as to despatch. 1080
Kind of goods bound to carry, 1081
Must transport in what territory, 1082
Beginning of liability, 1083
Grounds for refusal to carry, 1084
Payment for freight, 1085
Connecting carriers, 1086-1088
Of live stock, duty of, 1089
Discrimination by, prohibited, 1090
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Limiting liability, 1091-1092
Public notice limiting liability, 1093
Limiting liability by contract, 1094
Receipt and bill of lading as contract with, 1095
Limiting liability for negligence, 1096
Burden of proving cause of loss, 1097
Delivery by, 1098-1104
Liability affected by stoppage in transitu, 1105
Duty to deliver, in case of adverse claimants, 1106
Property interest in goods shipped, 1107
Lien of, 1108-1110
Bill of lading, 1111-1119
Carriers of passengers, 1120-1125
Telegraph companies, 1126-1130

Common Law

—

Defined, 4
Effect of statutes upon, 8

Communication

—

Of offer, 53
Of acceptance, 63

Composition with Creditors—
As accord and satisfaction, 277
Defined, 1452
When permitted, in bankruptcy, 1453
When confirmed, in bankruptcy, 1454
When may be set aside, 1455
Effect of, 1456
Distinguished from assignment for benefit of creditors, 1516

Compound Interest

—

Permitted when, 140
Concealment

—

When constitutes fraud, 103
When avoids insurance policy, 1220
Effect of on life insurance policy, 1257

Conditions

—

Conditional promise as consideration, 44
Precedent, 39
Subsequent, 40
Breach of, treated as breach of warranty, 988

Conditional Sale

—

Defined, 908
Contracts, 909

Conduct

—

Acceptance by, 54
Confidential Relations

—

Fraud in, 106
Connecticut

—

Repudiation of infants' contract in, 86
Married women's contracts, 98
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Connecting Carriers

—

Liability for loss by, 1086
Liability of, 1087
Right to fix its own charges, 1088

Consent

—

Parties to contract, 100-121
Fraud. 100-113
Duress, 114-117
Mistake, 118-121

Consideration

—

Valuable, when, 18
Defined, 37
Good and valuable, 38
Requisites of, 39
Forms of, 40
Necessity of benefit. 41
Voluntary subscriptions, 42
Contingent contract, 43
Conditional promise, 44
Promise to do what one is obliged, 48
Part payment as, 46
Impossible act as, 47
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Moral obligation, 48
Failure of, denned, 49
Effect of failure, 50
Formal contract, 33, 34

For accord and satisfaction, 273

For commercial paper, 340-342

Articles of co-partnership, 603

For sale, 883
Consignment

—

Defined, 877
Distinguished from sale, 877

Constitution

—

Part of written or statute law, 4

Of United States, on bankruptcy, 1439

Contingent Contract

—

Defined, 43
Contracts

—

Law of, classified, 10

Defined, 12
Valid, when, 15

Essentials, enumerated, 16-21

Executed, 22
Executory, 23
Simple, 24
Specialties, 25-28
Express, 29
Implied, 30
Record, 32
Consideration for, 33-50

Offer and acceptance, 51-72

Origin of, 51
Parties to, 73

:
77

Legal incapacity, 78

Infants' contracts, 79-89

Insane persons, 90-93
Intoxicated persons, 94, 95
Corporations, 96
Married women, 97-99

Consent of parties, 100-121

Fraud, 100-113
Duress, 114-117
Mistake, 118-121
Legality of, 122-161

Form of contract, 162-165
Interpretation of, 166-185

Discharge of, 191-293

Place of, 294-296
Assignment of, 186-190

Contribution

—

Partner's right to, 674
Stockholder's right to, 843

Surety's right to, 1189, 1190

Clause in fire insurance policy, 1244

Cornering the Market

—

Agreement in restraint of trade, 144

Corporations

—

Capacity to contract, 78
Extent of contractual capacity, 96

Usury as a defense, 138
Capacity to become partners, 613

Defined, 717
Charter of, 718, 719
Franchise of, 720

.

Distinguished from partnerships. 721

Distinguished from joint stock companies, 7^<2

Classes of, 723
Public, 724
Private, 725
Quasi-public, 726
Sole, 727
Aggregate, 728
Eleemosynary, 729
How organized. 730
Requirements of articles, 731

Existence proved, how, 732
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Membership obtained in, how, 733
Subscriptions to stock, 734-740
Call and assessment, 741

'

Paid-up stock, 742-745
Promoters of, 746-749
De facto, 750-752
Extent of powers of, 753
Ultra vires acts, 754
Right to hold real estate. 755
Contracts of, 756, 757
Right to borrow money, 758
Right to act as guarantor or surety, 759
Right to become partner, 760
Right to sign or indorse for accommodation, 761
Holding stock in other corporations, 762
Holding its own stock, 763
Liability for torts, 764
Capital stock of, 765-768
Issue of stock, 769-771
Increase or decrease of stock, 772, 773
Preferred stock, 774-778
Treasury stock, 778
Stockholders, 780-793
Lien on stock, 794-797
Shares of stock, 798, 802
Transfer and sale of stock, 803-808
Pledges of stock, 811-813
Duty of, when shares held in trust, 814
Certificates of stock, 815-829
Stockholder's liability, 830-843
Management of, 844-845
Officers of, 846-849
Stockholders' meetings, 850-858
Dividends, 859-863
Foreign, 864-867
Dissolution of, 868-870
Digest of laws relating to, 870-871
Foreign, laws relating to, 870-871

Co-surety

—

Liable for contribution, 1189
Liability of, how fixed, 1190

Courts

—

Of law and equity, distinguished, 1545
Covenants

—

Specific performance of, in lease, 261
Of warranty, defined, 1330
Of warranty, contained in deed, 1331

C. P. A. Questions

—

See Special Index, following General Index
Creditors

—

Rights as against preferred stockholders of corporation, 777
Rights as against corporation stockholders, generally, 785
Stockholders as, 786
Insurable interest of, 1206
Composition with, 1452-1456
In bankruptcy, defined. 1477
Meetings of. in bankruptcy, 1481-1484
Proof and allowance of claims, 1485-1488
Notices, entitled to, 1489
Preferred, when claim allowed, 1493
Assignments for benefit of, 1509-1525

Crimes

—

Defined, part of substantive law, 10
Crops

—

When personal property, 874
Cumulative

—

Preferred stock, defined, 775
Curtesy

—

Estates by, defined, 1298
Customs

—

As source of common law, 4
Damages

—

Defined, 245
Object of, 246
What compensated by, 247
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Nominal, 248
Without injury, 249
Liquidated, 250
Penalty as, 251
Exemplary, denned, 252
Rule as to exemplary damages, 253
Special, defined, 254
Special, when recoverable, 255

, ...
Measure of, in breach of contract to sell stock, 810

Measure of, seller refusing to deliver, 983

Measure of, for breach of lease, 1392

Necessity of, in commercial paper, 310
Change of, relieves indorser, 446

Day—
As used in contract, 184

Of grace, 418, 423
Time of, for delivery of goods, 930

Death-
Partner's, dissolving firm, 690
Proof of, in insurance, 1270

Debts

—

Defined, 228
Part payment as release, 229
Description of, in chattel mortgage, 1144
Secured by mortgage on real estate, 1360

Not affected by bankruptcy, 1461

Renewal of, after bankruptcy, 1462
Provable in bankruptcy, 1478
Priority of, in bankruptcy, 1479

Decree

—

Defined, 1544
Deeds

—

Defined, 1321
Distinguished from land contract, 1322
Who must prepare, 1323
Necessity of writing, 1324
Designation of parties to, 1325
Material of, 1326
Classes of, 1327
Quit-claim, 1328
Warranty, 1329-1331
Necessity of date, 1332
Parties named in, 1333
Consideration for, 1334
Necessity of seal, 1335
Necessity for delivery. 1336
Delivery in escrow, 1337-1338
Necessity for acknowledgment of, 1339
Witnesses to, 1340
Recording of, 1341, 1342
Takes effect, when, 1343, 1344
Granting clause in, 1345
Signatures to, 1346
When construed as mortgage, 135.S

Warranty, form for, XVI. chap. XIX
Quit-claim, form for, XVII. chap. XIX.

De Facto Corporations

—

Defined, 750
Legal status of, 751
Liability of, 752

Defeasance Clause

—

Defined, 1139
Defense

—

Usury of corporations, 138
Against bona fide holders, 399-411

Deficiency

—

Pledgor's liability for, 1059
On sale under chattel mortgage, 1161

On sale under real estate mortgage, 1367

Delaware

—

Repudiation of infant's contract in, 86
Sunday contracts, 129
Usurious contracts, 132
Legal rates of interest, 139
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Statute of limitations, 264
Corporation laws of, 870-871

Delivery

—

Of stock, how made, 807
Partial, under statute of frauds, 902
Necessity of, 921
What is meant by, 922
Place of, 923
Effect of, to carrier, 924
Time of, 925
When seller excused from making, 926

• Time for, computed, 927-930
Buyer's right to inspect, upon, 932
By installments, failure of, 933
Necessary to complete sale, buyer's refusal to receive, 934
Symbolical, 935
Of bailment, liability when wrongful, 1002
Of bailment, refusal by bailee, 1003
Of pledge, 1047-1048
By carrier, terminates contract, 1098
By carrier, to whom made, 1099
By carrier, place of, 1100
By carrier, when ends liability, 1101
By carrier, time of, 1102
By carrier, when necessary to make personal, 1103
Of deeds, 1336-1338

Delivery of Commercial Paper

—

Necessity for, 330
What constitutes, 331
Where made, 332
Blank delivery, 333
Transfer by, 365-367
Failure of, as defense, 407, 408

Demurrage

—

Defined, 1109
Depositum

—

Defined, 1008
Distinguished from bank deposit, 1009
Distinguished from loan, 1010
Contract of, founded on consideration, 1012

Depositary

—

Defined, 1011
Compensation of, 1013
No right to use thing deposited, 1014
Degree of care required of, 1015

Descent

—

Title by, 1309
Description

—

Warranties in sale by, 958
Devise

—

Defined, 1415
To whom property may be left by, 1416

Directors

—

No authority to increase or decrease stock, 773
Right to sell their stock, 804
Authority of, 845, 846
Required, by corporation, 847
Term of, 848
Chargeable with knowledge of business, 849
Trustee for stockholders, 788, 849
May declare dividends, 861

Discharge of Contract

—

Ways of discharge, 191
By agreement, 193
By waiver, 194-201
By rescission, 202, 203
By cancellation, 204
By novation, 205, 206
By performance, 207-213
By payment. 214-229
By tender, 230-237
By impossibility of performance, 238-241
By breach, 242-261
By limitation of action, 262-271
By accord and satisfaction, 272-289
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By arbitration and award, 290-293
Of chattel mortgage, 1154-1157
Of real estate mortgage, 1371-1372

Discrimination

—

By carriers prohibited, 1090
Dishonor

—

Notice of, defined, 430
Necessity of notice of, 431
Notice to be given by whom, 432
Notice to be given to whom, 433
Form of notice of, 434
Manner of giving notice of, 435
Time of notice of, 436

Dissolution of

—

Partnership, 679-700
Corporation, 868-870

Distribution

—

Of partnership assets, 706-710
Of estates of decedents, 1434

District of Columbia

—

Married women's contracts, 99
Usurious contracts, 134
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299

Dividends—
Who entitled to, as between buyer and seller of stock, 808
Corporation not liable for when delivered to record owner, 822
Denned, 859
Out of what fund paid, 860
Who may declare, 861
Must be declared equally, 862
Stock, definition of, 863
Ratio of, in bankruptcy, 1497
First, in bankruptcy, 1498
Subsequent, in bankruptcy, 1499
Unclaimed, in bankruptcy, 1500

Doing Business

—

By foreign corporations, 866
Dower

—

Denned, 1297
Draft

—

Defined, 305
Drawer

—

Of certified check, liable when, 457
Of check, liable when, 458

Drunkenness-
Contractual capacity affected by, 78
Extent of contractual incapacity, 94
Problem in contract, 95

Duress

—

Defined, 114
Contract under, 115
Nature of contract under, 116
Property, when affecting, 117

Election

—

Third person, to hold principal, 542-545
Eminent Domain

—

Right of, defined, 1314
Employers' Liability Insurance

—

Defined, 1279
Insurable interest of employer, 1280
No liability of company to employee, 1281
When company's liability accrues, 1282
Notice and proof of loss, 1283
Duty of defending suit, 1284

Encumbrances

—

Covenants against, 1331
Equity

—

Distinguished from law, 1545
Relief in, 1552

Equity of Redemption

—

Of pledgor, 1060
Of mortgagor, 1364
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Escrow

—

Delivery in, denned, 1337
Effect of delivery in, 1338

Essence of Contract

—

Time as, 211
Essentials of

—

Contract, 16
Discharge of contract by agreement, 192
Novation, 206
Negotiability of Commercial Paper, 307-342
Sale, 876
Right of stoppage in transitu, 973

Estates in Land

—

Classified, 1291
Freehold, 1292
Of inheritance, 1293
Fee simple, 1294
For life, 1295
Estates through marriage, 1296-1299

Estates of Decedents

—

Deceased partner's estate, 695-698
Defined, 1411
Wills, 1412-1426
Letters of administration, 1427
Executor, defined, 1428
Administrator, defined, 1429
Intestates, 1430, 1431
Heirs, 1433
Distribution of, 1434

Estoppel

—

Agency by, 488
Partnership by, 675

Executed Contracts

—

Defined, 22
Execution

—

Writ of, defined, 1546
Executor

—

Defined, 1428
Executory Contracts

—

Defined, 23
Of sale, 879

Exemplary Damages

—

Defined, 252
Rule as to, 253

Exemptions

—

From usury laws, 136
Of bankrupts, 1451
Defined, 1548

Expectation

—

Expression of, when fraud, 104-107
Express

—

Contracts, defined, 29
Contracts, and implied, 31
Appointment of agent, 483-486

Expression

—

Mistake of, 118
Express Warranties

—

Distinguished from implied, 946
Form of, 947
Statements not constituting, 948
Statement of value, when, 949
Praise of goods, when. 950
Coincident with implied, when, 951

Factors

—

Defined, 574
Relation to principal, 575
Lien, 576

Fee Simple-
Estate in, defined, 1294

Fictitious Name

—

Not fraud, when, 113
Fire Insurance

—

Defined, 1200
Designation of parties and contract, 1201
Who may obtain, 1202
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Insurable interest, 1203-1206

Form of policy, 1207 . „ nj!
Property which may be insured, 1208

Delivery of policy, 1211
Consideration for contract, 1212
Cancellation of policy, 1214-1216

Surrender of policy, 1217
Misrepresentation by insured, 1218-122U

Classes of warranties, 1221, 1222

Alienation clause in policy, 1223

Change of interest in property, 1224, 1225

Duty of executor as to policy, 1226

Assignment of policy, 1227
Change of risk clause in policy, 1228, 1229

Other insurance clause in policy, 1230-1232

Vacancy clause, effect of, 1233
Construction of vacancy clause, 1234

Use of insured premises, 1236
_

Removal of property from insured premises, 1237

Notice of loss, 1238
Proof of loss, 1239-1241
Appraisement of loss, 1242
Method of determining loss, 1243

Contribution clause, 1244
Percentage, co-insurance clause, 1245-1/40

Liability of re-insurer, 1247

Firm

—

Denned, 591
Firm name

—

As property, 638
Necessity of, 639
Powers under, 640
Use of, after dissolution, 641
Disposition, of, after death, 642

Fixtures

—

Denned, 1393
Attachment to realty, 1394

Phy sisal attachment not necessary, 1395

Rule as to landlord and tenant, 1396

Store fixtures, 1397
Gas fixtures, 1398
Pipes and wiring, 1399
Machinery, 1340
By whom attached, 1341

Florida

—

,

Married women s contracts, 99
Usurious contracts, 133

Legal rates of interest, 139

Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Foreclosure

—

Of pledge, 1056-1060
Of chattel mortgage, 1160-1161

Of real estate mortgage, 1365-1368

Foreign Corporations

—

Defined, 864
Rights of, 865
Restrictions put upon, 866
Taxation of shares in, 867
Digest of laws relating to, 870-871

Forfeiture

—

Of stock, defined, 797

Defense against bona fide holder, 400

Certified check, 455 . , fi90
Of stock certificates, rights of bona fide holder, 8JV

Formal Contract

—

Defined, 33
Advantages of, 34

Forms

—

Simple contract, I. chap. XIX.
Indemnity bond, II. chap. XIX.
Power of attorney, III. chap. XIX.
Articles of co-partnership, IV. chap. XIX.

31
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Notice of dissolution of partnership, V. chap. XIX.
Negotiable promissory note, VI. chap. XIX.
Bill of exchange, VII. chap. XIX.
Check, VIII. chap. XIX.
Certificate of deposit, IX. chap. XIX.
Articles of incorporation, X. chap. XIX.
Articles of incorporation, preferred stock, XI. chap. XIX.
Waiver of notice of stockholders' meetings, XII. chap. XIX.
Certificate of stock, XIII. chap. XIX.
Bill of sale, XIV. chap. XIX.
Chattel mortgage, XV. chap. XIX.
Warranty deed, XVI. chap. XIX.
Quit-claim deed, XVII. chap. XIX.
Real estate mortgage, XVIII. chap. XIX.
Mortgage note, XIX. chap. XIX.
Assignment of, XX. chap. XIX.
Lease, XXI. chap. XIX.
Standard form insuiance policy, XXII. chap. XIX.
Proof of claim in bankruptcy, XXIII. chap. XIX.

Franchise

—

Defined, 720
Fraud

—

Contracts, 100-114
Effect on contractual obligation, 100
Defined, in contract, 101
Remedy for, in contract, 102
Concealment constituting, 103
Expression of opinion or expectation, 104-107
Problems in, 105, 107, 108
Confidential relations, affecting, 106
Rescission of contract for, 109
Ratification of fraudulent contract, 110, 111
Fictitious name, not, 113
Cause for dissolving partnership, 687
Stock certificates issued by, 825
Effect of in proof of fire loss, 1240

Fraudulent Conveyances

—

General principles, underlying, 1501
What constitutes, 1502
Property subject to, 1503
Status' of, between immediate parties, 1504
Effect of, 1505
Sale of Goods in Bulk Act, 1506
Rights of creditors, 1507
Effect of, when made as gift, 1508

Frauds—Statute of

—

See Statute of Frauds
Freehold Estates

—

Defined, 1292
Freight-

Carrier's right to payment for, 1085
Gambling Contracts

—

See Illegality
Garnishment

—

Defined, 1550
Georgia

—

Infant's contract, repudiation, 86
Married women's contracts, 98
Sunday contracts, 129
Usurious contracts, 134
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Good-will

—

Restraint of trade, 148
Defined, 149
As an asset, 150
Value of, determined, 151
Partnership, 643

Goods, Wares, and Merchandise

—

Defined, 898
Goods to be manufactured as, 899
When price is over fifty dollars, 900
Part payment of, 901
Part delivery of, 902
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Grace

—

Affecting presentment, 418
Abolished by Negotiable Instruments Law, 4/J

Gratuitous Loans

—

Bailment for sole benefit of bailee, 1017

Kind of use of by bailee, 1018
Degree of care required in case ot, lUly

Liability for expenses in case of, 1020

Guarantor

—

Corporation s right to act as, 75V

Defined, 1161
Distinguished from surety, 1168

When entitled to notice of default, 1182, 118b

113

Contract of, distinguished from indorsement, 371, 1169

Partner's authority to bind firm by, 659

Defined, 1163 *.-.,,,*,
Principal in contract of, defined, 1167

Necessity of consideration, 1171

No form of contract required, 1172

Necessity of writing, 1173
Classified, 1174
General, 1175
Special, 1176
Continuing, 1177
Limited, 1178
Absolute, 1179
Conditional, 1180
Of collection, 1181
Assignment of, 1183
Of payment, 1184

Guests

—

Defined, 1065
Hawaii

—

Negotiable Instruments Law, 299
Heirs

—

Who are, 1433
H ereditaments

—

Defined, 1288
Holder "in Due Course"

—

See Bona Fide Holder
Homestead

—

Defined, 1299
Hotels

—

See Inn-keepers
Idaho

—

Effect of seal in, 26
Legal age in, 79
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Oral acceptance, bills of exchange, 354
Corporation laws of, 870-871

Idiots

—

Capacity to contract, 78
When incapable of contracting, 90

Illegality

—

Objects of contract, 123
By prohibition, 124
Penalty, 125
Immoral contracts, 126
Public policy, 127, 141-158
Stock gambling, 130
Usury, 131-139
Commercial paper, 406

Illinois

—

Legal age in, 79
Married women's contracts, 98
Usurious contracts, 133
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871
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Immoral Contracts

—

Denned, 126
Implied

—

Contracts, defined, 30 «

Acceptance, defined, 356
Acceptance, from refusal to return bill, 357
Appointment of agent, 487
Authority of agent, 499

Implied Warranty

—

On sale of stock, 809
Classes of, 951
Of title, arises when, 952
Of title, none on sale by officers, 953
Of title, on sales by agent, when, 954
Of title, goods not in possession of seller, 955

Of title, sales for future delivery, 956
Of quality, classes of, 957
Of quality, in sales by sample, 957
Of quality, in sales by description, 958
Of merchantability, 960
Of goods bought for particular use, 961
Of food products, 962
Caveat emptor, 963

Impossibility of Performance

—

As consideration, 47
Effect on contract, 238
Arises how, 239
When no defense to contract, 240

Personal services, 241

Indemnity

—

VTV
Bond for, form of, II. chap. XIX.

Indiana

—

.

Repudiation of infant s contract in, 86
Married women's contracts, 98
Sunday contracts, 129
Usurious contracts, 134
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Indorser

—

Nature of liability of, 373
In blank, liability of, 379
Joint, liability of, 381
Liability of, 442
Order of liability, 443
Irregular, liability of, 444
Relieved from liability by extension of time, 445, 446

Liability of, when maker insolvent, 448

Of check, liable when, 450
Of certified check, liable when, 456

Indorsement

—

Instruments negotiated by, 368
Form of, 369
Nature of contract of, 370
Contract distinguished from guaranty, 371

Nature of liability, created by, 373
In blank, defined, 374
Restricted, defined. 375
In full, defined, 376
"Without recourse", 377
Irregular, defined, 378
With waiver, 382

Infant

—

Contractual capacity, 78
Defined, 79
Extent of incapacity, 80
Necessaries, 81
Void and voidable contracts, 82
Misrepresentation of age, 83
When contracts voidable, 84, 85
Repudiation of contract, 86, 87
Problems, 88, 89

Infringement

—

Of trade mark, 1539
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Inherent Defects— ....... ln7A
Affecting carrier's liability, 1074

Losses due to, 1078

Inheritance

—

Estates of, defined, 1293

Injunction

—

Denned, 1553

Injury

—

Compensation for, 247
Without damage, 249

Inn-keepers

—

Defined, 1063
Liability of, 1064
Guests, defined, 1065

Lien of, 1066

Innocent Purchaser—
See Bona tide Holder

Insane Persons—
Contracts of, 90

After adjudication, 91

Ratification of contract, 92

Persons contracting with, 93

Insanity

—

,
. ori

Effect on contractual capacity, yu

Affecting defense of suicide on insurance policy, 1265

InS
°Ex"e

C
nt~of, to give right of stoppage in transitu, 976

Synonymous with bankruptcy, 1437

Insolvent

—

Person, defined, 1443

Inspection—
Buyer's right of, 932

Instructions— . _

By principal to agent, 523-5-5

Insurable Interest—
In property, defined, 1203

In property, illustrations, 1204

In property, by insurance company, 1205

In property, by creditor of owner 1206

In property, stated in policy, 1207

In life, necessity of, 1252

In life, defined, 1253 ,

In life, resulting from blood or marriage, 1254

In life, resulting from contract, 1255

Of employer in employee, 1280

Insurance

—

.

Agent's duty to insure, 527

Defined, 1199 „„„,.,,
Fire see Fire Insurance, 1200-124/

Life, see Life Insurance, 1248-1272

Accident, see Accident Insurance, 1273-12/S

Employers' Liability, 1279-1284

Insurance Policy

—

As conditional promise, 44
Defined, 1201
Fire, form of, 1208
No seal required, 1210
Right of company to cancel, 1214

Method of cancellation of, 1215

When cancellation is effected, 1216

Surrender by insured, 1217

Representations and warranties, 1-18-1-5/

Non-forfeitable clause, 1260

Incontestable clause, defined, 1261

Assignment of, 1266-1268

Change of beneficiary in, 1269

Of bankrupt, 1496 VTV
Standard form for, XXII. chap. XIX.

Insured

—

Defined, 1201
Insurer

—

Bailee not an, 999
Common carrier as, 1074

Defined, 1201
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Intention-

Genuine, in contract, 21
Mistake of, in contract, 121
Governing interpretation of contract, 167
Gathered from whole contract, 176
Test of partnership, 625

Interest

—

Legal rates of, table, 139
Compound, when permitted, 140
Computation on partial payments, 226
Agent's liability for, 534, 535

International Law

—

Denned, 5

Interpretation of Contract

—

Denned, 166
Governed, how, 167
Oral agreement, 168
Written agreement, 169
Parole evidence, 170, 171
Explanation of terms, 172, 173
Correction of mistake, 174
Words, how used, 175
Conflicting words, 176
Ambiguity, 177-181
Specific words, 182-185

Interstate Commerce

—

Corporations engaged in, 865
Act, regulating common carriers, 1090

Intestate

—

Defined, 1430
Disposition of estate of, 1431

Intoxicated Persons

—

Contractual incapacity, 94
Problem in contract, 95

I. O. U.—
Status of, 325

Iowa

—

Effect of seal in, 26
Legal age in, 79
Infant's contract, repudiation, 86
Married women's contracts, 98
Sunday contracts, 129
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Joint Estates

—

Defined, 1301
Joint Liability

—

Defined, 75
Determined, how, 77

Joint and Several

—

Liability, defined, 76
Determined, how, 77

Joint Stock Companies

—

Defined, 715
Distinguished from ordinary partnership, 716
Distinguished from corporations, 722

Joint Tenancies

—

Defined, 1301
Judgments

—

Defined, 1543
Jury-

In action at law, 1545
Kansas

—

Legal age in, 79
Married women's contracts, 99
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Kentucky

—

Effect of seal in, 26
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Infant's contract, repudiation of, 86
Sunday contracts, 129
Usurious contracts, 134
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Land Contract

—

Denned. 1315
Necessity for writing, 1316
Contents of, 1317
Receipt as, 1318

Lands

—

Authority of agent to sell, 495
Defined, 1286

Landlord

—

Defined, 1374
Landlord and Tenant

—

See Leases
Law

—

Definition of, 1

Necessity for, 2
Enforcement of, defined, 3

Sources of, 4
International law, 5

Law merchant, 6
Commercial law, 7, 1

1

Classification, 9
Substantive law, 10
Mistake of, 120
Of bankruptcy, source of, 1439
Distinguished from equity, 1545

Law Merchant

—

Defined, 6
Source of law of commercial paper, 297

Lease

—

Covenants in, specific performance of, 261
Defined, 1373
Designation of parties, 1376
Nature of estate created by, 1377
Necessity of writing, 1378
What property may subject to, 1379
Classes of tenancies, 1381-1386
Notice to quit, 1387, 1388
Rent, 1389-1391
Breach of, damages, 1392
Form for, XXI. chap. XIX.

Legacy

—

Defined, 1414
Legality

—

Object of contract, 20
Of contract, 122-161
Nature of illegal agreement, 122
Classes of agreements void for want of, 123

Agreements prohibited by law, 124
Immoral objects. 126
Public policy, 127, 141-158
Stock gambling, 130
Usury affecting, 131-139
Presumption of, 159
Parties not equally at fault, 160
Partially legal contracts, 161

Legal Remedies

—

Enumerated, 1542-1545
Lessee

—

Defined, 1376
Lessor

—

Defined, 1376
Liability

—

Several, defined. 74
Toint, defined, 75
Toint and several, 76
Determined how. 77
Transferring commercial paper by delivery, 366
Indorser in blank, 379
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Indorsement by bank officers, 380
Joint indorsers, 381
Parties to commercial paper, 442-448
Of stockholders, 830-843

Liens

—

Agent's, on principal's property, 539
Factor's, 576
Broker's, 580
Partner's, 645
Corporation's, on stock, 794-797
Seller's, 968
Warehouseman's, 1039
Distinguished from pledge, 1046
Inn-keeper's, 1066
Common carrier's, 1108
Of mechanics, 1402-1410.

Life Insurance

—

Defined, 1248
Designation of parties, 1249
Who may be insured, 1250
Who may be beneficiary, 1252
Insurable interest, 1252-1255
Representations and warranties, 1256
Effect of concealment, 1257
Necessity for payment of premium, 1588
Note given for premium, 1259
Non-forfeitable clause, 1260
Incontestable clauses, 1261
Hazardous employment of insured, 1262
Travel by the insured, 1263
Death of insured while committing crime, 1264
Suicide of insured, 1265
Assignment of policy, 1266-1268
Change of beneficiary, 1269
Notice and proof of death, 1270

_

Beneficial or mutual benefit society, 1271-1272
Limitations—Statute of

—

Defined, 262
Beginning of, 263
Length of time (table), 264
Problems, under, 265
Open account, 266
Mutual account, 267
Postponement of. 268
Suspension of, 269
Termination of, 270
New promise, 271
Demand note, 441
Certificates of deposit, 463
Does not run against corporation's lien on stock, 795
Does not run against pledge, 1050

Limited Partnerships

—

Defined, 711
Formation of, 712
Rights of special partners, 713
Rights of special partners after insolvency, 714

Liquidated Damages

—

Defined, 250
Lis Pendens

—

Defined, 1410
Loans

—

Distinguished from deposit, 1010
Gratuitous, 1017-1020

Losses

—

Share of, as test of partnership, 626
Lost

—

Bill or note, presentment of, 422
Louisiana

—

Legal age in, 79
Infant's contract, repudiation, 86
Usurious contracts, 133
Legal rates of interest. 1 39
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871
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Lunacy

—

See Insanity and Insane Persons
Maine

—

Infant's contracts, repudiation, 87
Married women's contracts, 98
Sunday contracts, 129
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Corporation laws of, 870-871

Mail-
Offer by, 64-68
Acceptance by, 64
Payment by, 220

Mandate

—

Denned, 1008
Margin-

Stocks purchased on, 582
Marriage

—

Agreements in restraint of, 152
Of female partners, dissolving firm, 690
Giving rise to insurable interest, 1254
Estates, arising out of, 1296-1299

Married Women

—

Contractual capacity, 78
Extent of contractual capacity, 97
Incapacity wholly removed, 98
Incapacity^ partly removed, 99
Partner with husband, 611, 612

Maryland

—

Legal age in, 79
Usurious contracts, 134
Legal rates of interest 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Massachusetts

—

Married women's contracts, 98
False opinion, constituting fraud, 106
Sunday contracts, 129
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Matcial Alterations

—

Defense against bona fide holder, 400
Rights of holder of note, 401
Negotiable Instruments Law on, 402
Problems in, 403-403

Maturity-
Commercial paper, 410, 411
Change of date of, 446, 447

Meeting of Minds-
Contract essential, 17

Meetings

—

Stockholders', purpose of, 850
guorum of stockholders', 851
usiness transacted by stockholders at, 85£

What stockholders may vote, 853
Cumulative voting of stockholders, 854
Voting of pledged stock, 855
Proxy of stockholders, 856-858
Of creditors, first, 1481
Of creditors, subsequent, 1482
Of creditors, final, 1483
Of creditors, voting at, 1484

Mechanics' Lien

—

Defined, 1402
Classified, 1403
Property, subject to, 1404
Statutory requirements, 1405
Priority of, 1406
Assignment of, 1407
Of sub-contractor, 1408
Enforcement of, 1409, 1410
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Merchantability

—

Implied warranty of, 960
Messenger

—

Payment by, 221
Michigan

—

Effect of seal in, 27
Infant's contracts, repudiation, 87
Married women's contracts, 99
False opinion, constituting fraud, 106
Sunday contracts, 129
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Minnesota

—

Infant's contract, repudiation, 86
Married women's contracts, 98
False opinion, constituting fraud, 106
Usurious contracts, 132
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Misrepresentation

—

Infant's age, 83
Contract, see Fraud
Commercial paper, 409
Effect of on insurance policy, 1218
Distinguished from warranty, 1219

Mississippi

—

Effect of seal in, 26
Infant's contracts, repudiation, 87
Married women's contracts, 98
Sunday contracts, 129
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Missouri

—

Effect of seal in, 26
Legal age in, 79
Infant's contracts, repudiation, 87
Married women's contracts, 98

.
Usurious contracts, 132
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Mistake

—

Contract, effect on, 118
Of expression, 119
Of law, 120
Of intention, 121
Correction of, 174

Montana

—

Effect of seal in, 26
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Month

—

As used in contract, 183
As used in commercial paper, 419

Mortgage

—

Partner's authority to execute, 653
Distinguished from pledge, 1045
Defined, 1347
Real estate, defined, 1348

Morteaeee

—

Defined, 1349
Rights of, to property, 1357

Mortgage of Real Estate

—

Defined, 1348
Designation of parties, 1349
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Nature of, 1350
Property subject to, 1351
Usual form of, 1352
Execution of, 1353
Who may execute, 1354
Deed, when construed as, 1355
Rights of parties to, 1356, 1357
Assignment of, 1358-1361
Recording of, 1362
Priority of, 1363
Equity of redemption in, 1364
Foreclosure of, 1365-1368
Power of sale clause in, 1369
Trust deed, 1370
Discharge of, 1371-1372
Form for, XVIII. chap. XIX.
Note for, form of, XIX. chap. XIX.
Assignment of, form for, XX. chap. XIX.

Mortgagor

—

Defined, 1349
Rights of, to property, 1356

Mutuality

—

See Consent
Name

—

Fictitious, when not fraud, 113
Firm, 638-642
Trade, 1540-1541

Nebraska

—

Effect of seal in, 26
Legal age in, 79
Infant's contract, repudiation, 86
Married women's contracts, 99 «
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Necessaries

—

Defined, 81
Infant may contract for, 80

Negligence

—

Agreements limiting damage for, 158
Degrees of. defined, 997
Degrees of, determined how, 998
Burden of proving, in case of bailment, 1000
Contributory, 1120

Negotiability of Commercial Paper

—

Essentials of, enumerated, 307
Necessity for writing, 308
Method of writing, 309
Date, necessity for, 310
Signature, 311-313
Seal affecting. 314-316
Certainty as to parties, 317-319
Certainty as to time, 320-323
Requisites of order or promise, 324, 325
Certainty of pavment, 326-329
Delivery, 330-333
Collateral agreements, 336-337
Words of negotiabibty. 337-339
Not possessed by stock certificates, 816
Of warehouse receipts. 1037
Of bills of lading, 1114-1116

Negotiable Instruments

—

Defined, 301
Classes of, 302
Enforcement of pledge of, 1057
See commercial Paper, Negotiability, Negotiation and Negotiable In-

struments Law
Negotiable Instruments Law

—

Defined, 299
Full text of. Appendix
Effect on law, 300
Provisions as to seal, 316
Agent, signing note under, 319



492 GENERAL INDEX

(References are to question numbers.)

Computation of time, 322
Collateral agreements, 335
Words of negotiability, 339
Pre-existing debt as consideration, 342
Acceptance, denned by, 344
Liability of transferrer, 367
Liability of indorser in blank, 379
Indorsements by officers of bank, 380
Liability of joint indorsers, 381
Bona fide holder. 398
Material alterations, 401
Definitions of, 425
Days of grace, 423
Paper due on Sunday, 424
See Commercial Paper

Negotiation of Commercial Paper

—

Distinguished from transfer, 364
By delivery, 365-367
By indorsement, 368-382
Bona fide holder of, 396-411

Nevada

—

Effect of seal in. 26
Legal age in, 79
Legal rates of interest, 139
Statute of limitations. 264
Corporation laws of, 870-871

New Hampshire

—

Infant s contract, repudiation, 87
Married women's contracts, 99
Sunday contracts, 129
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

New Jersey

—

Effect of seal in, 27
Married women's contracts, 98
Sunday contracts, 129
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law. 299
Corporation laws of, 870-871

New Mexico

—

Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

New Promise

—

Stops running of statute of limitations, 270
Whether must be in writing, 271
Renews debts of bankrupt, 1462

New York-
Effect of seal in, 27
Infant's contract, repudiation, 87
Married women's contracts, 98
False opinion, constituting fraud, 106
Usurious contracts, 132
Exemptions from usury laws, 136
Legal rates of interest, 139
Restraint of trade in, 148
Statute of limitations, 264
Negotiable Instruments Law, 299
Oral acceptance, bill of exchange, 354
Corporation laws of, 870-871

Nominal Damages

—

Defined, 248
Non-negotiable

—

Paper, rights of holder, 372
Promissory note, form of, 385
Stock certificates, 816

North Carolina

—

Married women's contracts, 99
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
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Negotiable Instruments Law. 299

Corporation laws of, 870-871

North Dakota

—

Effect of seal in. 26
Legal age in, 79
Usurious contracts, 133

Legal rates of interest, 139

Statute of limitations, 264
Negotiable Instruments Law. ^yy

Corporation laws of, 870-871

N°ta
i^u7t make presentment of foreign bill of exchange, 414

Protest by, 426, 427

Note

—

Payment by, 214-218

Promissory, defined, 303

Agent's execution of, 501-506

Notice

—

1QQ
Of assignment of contract, 188

To agent, 548
To partner, 655
Carrier limiting liability by, 1093

Of loss by fire, 1238
Of death of insured, 12/0

Of injury in accident, 1278

To quit, 1387, 1388

Notice of Dissolution

—

When necessary, 701
Purpose of, 702
To whom given, 703

Who should give notice, 705

How should notice be given 704

To creditors in bankruptcy, 1489

Form for, V. chap. XIX.
Novation

—

Defined, 205
Essentials of. 206

Obligation

—

Defined, 14

Offer

—

, ,,
Essential of contract, 51

Forms of, 52
Communication of, 53

Made in jest, 55

Withdrawal of, 56, 57

Addressed to whom, 60

Advertisement, 60, 61

Turned into contract how, bi

Mail offer, 64, 68
Telegraphic offer, 65, 66

Stipulating method of acceptance, 67

Acceptance identical in terms, 6y

Certainty of, 72

Officers

—

, „.,
Corporation, authority of, 846

Required generally in corporation, 847

Term of, in corporation, 848

In bankruptcy proceedings, 1464-1476

Ohio

—

Effect of seal in, 26
Legal age in, 79

Infant's contract, repudiation, 8/

Usurious contracts, 134

Legal rates of interest, 139

Compound interest, 140

Statute of limitations, 264
Negotiable Instruments Law, 4V*

Corporation laws of, 870-871

Oklahoma

—

Effect of seal in, 26
Usurious contracts, 133

Legal rates of interest, 139

Statute of limitations, 264
Corporation laws of, 870-871
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Operation of Law

—

Assignment of contract by, 189
Contracts assigned by, 188
Agency terminated by, 566-573

Opinion

—

Expression of, as fraud, 104-107
Oral Agreement

—

How determined, 168
Order

—

Requisites of, in bill of exchange, 324
Upon particular fund, 327
Out of current funds, 328
To pay in goods, 329

Oregon

—

Effect of seal in, 27
Legal age in, 79
False opinion, constituting fraud, 106
Usurious contracts, 132
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Paid-up Stock

—

Denned, 742
Assessable, when, 743
Designation as paid-up and non-assessable 744

Parol

—

Contracts, how determined, 168
Evidence, varying contract, 170, 171

Partial Payments

—

As consideration, 46
Application of, 223
Legal application, 224
Application to interest, 225
Computing interest on, 226
Satisfying debt by, 229
Consideration for accord and satisfaction, 274
Under statute of frauds, 901

Particular Fund

—

Order upon, certainty of, 327
Parties

—

Number for contract, 73
Several liability, 74
Joint liability, 75
Joint and several liability, 76, 77
Certainty of, in negotiable instruments, 318
Capacity of, in commercial paper, 317
Partnership agreement, 611-614

Partners

—

Nominal, defined, 593
Ostensible, defined, 594
Secret, defined, 595
Silent, defined, 596
Active, defined, 597
Special, defined, 598
Distinguished from co-owner, 600Who may become, 611-614
Extent of interest, 631
Interest of, subject to attachment, 632
bale of interest in firm, 633
Death of, 634
Right to distribution, 644
Lien of, 645
Trust relationship of, 646. 647
Duty with respect to Articles, 648
Authority of, 649-661
Rights of, 662-665
Majority of. 665-667
Mutual agency of, 668
Liability for firm's debts, 673
Contribution, right to, 674
New, rights and liabilities, 676-677
Torts of, 678
Misconduct of, cause for dissolution, 685
Quarreling of, cause for dissolution, 686
.braud of, as cause for dissolution, 687
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Insanity of, as cause for dissolution, 689
Powers of, after dissolution, 692, 694
Liquidating, denned, 693
Deceased partner's estate, 695-698
Authority of, after dissolution, to bind firm, 699
Corporation as, 760

Partnership

—

Defined, 590
Business view of, 591
Classes of partners, 592-598
Classes of partnerships, 599
Essentials of, 601
Contract of, 602-604
Articles of, 605-610
Parties, 611-614
Purpose of, 615
Capital of, 616-624
Tests of, 625-629
Property of, 630-634
Real estate of, 635-637
Firm name of, 638-642
Good-will, 643
Powers of partners, 649-661
Rights of partners, 662-665
Rights of majority, 665-667
Suits between partners, 670-672
By estoppel, 675
Dissolved or terminated how, 679
Dissolution by act of partners, 680-682
Dissolution by operation of law, 683
Dissolution by decree of court, 684-688
Circumstances operating to dissolve, 690
Effect of admitting new members, 700
Notice of dissolution, 701-705
Distribution and application of assets, 706-710

Limited, 711-714
Toint stock company, 715-716
Distinguished from corporation, 721
Bankruptcy of, 1449, 1450

Partnership Capital

—

Defined, 616
Distinguished from property, 617
Contribution, 618, 619
Disposition of, upon dissolution, 620
Distribution of loss, 621
Partner's share of, 622, 624

Part Performance

—

See Performance
Passengers

—

See Carriers of Passengers
Past Consideration-

See Consideration
Payment

—

Defined, 214
Note as, 215-218
Place of, 219
By mail, 220
By messenger, 221
Proof of, 222
Partial payments, 223-226
Receipt for, 227
Debts, payment of, 228, 229
Distinguished from tender, 231
Certainty of, commercial paper, 326-329
Presentment for, commercial paper, 412-425
Duty to make, of buyer, 940
Discharge of chattel mortgage by, 1154, 1155

Penalty

—

Affecting legality of contract, 125
As damages, 251

Pennsylvania

—

Infant's contract, repudiation. 87
Married women's contracts, 99
Sunday contracts, 129
Usurious contracts, 133
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Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Performance of Contract

—

Defined, 207
Degree of, necessary, 208
Past performance, 209
Time of, when fixed, 210
Time, essence of contract, 211
Time, when not fixed, 212
Kind of performance required, 213
Impossibility of, 238-241

Personal Property—
Agent's authority to sell, 497
Shares of stock as, 799
Defined, 872
Classes of, 873
Growing crops as, 874
Standing trees, not, 875

Personal Services

—

Impossibility of performance, 241

Specific performance of contracts for, 260
Rights to, not assignable, 187
Compensation for, of partner, by firm, 664

Place—
Of payment, 219
Of tender, 234
Of contracts, 294-296
Of presentment, 416
Of delivering of goods by seller, 923
Of delivery by carrier, 1100
Of recording chattel mortgage, 1141

Place of Contract

—

What law governs, 294
How determined, 295
Exceptions to general rule, 296

Pledge-
Partner's authority to give, 653
Of stock, 811-813
Defined, 1040

. ^^
Commercial importance of law governing, 1042

Incorporeal, defined, 1043
Parties to, 1044
Distinguished from mortgage, 1045
Distinguished from lien, 1046
Necessity of delivery to create, 1047

Kind of delivery required in, 1048
Right to possession of, 1049
Statute of limitations does not affect, 1050

Title to property, 1053
Enforcement of, generally, 1056

,

Enforcement of, in case of negotiable instruments, 1057

Proceeds of, after foreclosure of, 1058

Equity of redemption in, 1060
Extinguishment of, 1061
Distinguished from chattel mortgage, 1136

Pledgee—
Defined, 1044
Right to possession, 1049
Care of property by, 1051
No right to use property, 1052
Right to sell property, 1055
Duty to account upon foreclosure, 1058

Pledgor—
Defined, 1044
Liability for expenses, 1054
Liable for deficiency, 1059
Equity of redemption of, 1060

Power of Attorney—
Defined, 485
Necessity of acknowledgment, 486
Form for, III. chap. XIX.

Power of Sale

—

Clause for, in mortgage, 1369
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Pre-existing Debts

—

Consideration for bill or note, 342
Preference

—

What constitutes, 1491
Status of, 1492
Allowance of claim under, 1493

Preferred Stock

—

Distinguished from common, 774
Cumulative, 775
Increase or decrease of, 776
Rights of holders of, 777

Premium

—

Denned, 1212
Payment of, 1258
Note given for, 1259

Presentment for Acceptance-
Defined, 345
By whom made, 346
To whom made, 347
Time of, 348
Negotiable Instruments Law on, 349
Failure of. 350
Manner of, 351
Place of, 352

Presentment for Payment

—

Defined, 412
Necessity of, 413
Essentials of, 414
To whom made, 415
Place of, 416
Time of, 417-418
Demand note, 420
Manner of, 421
Lost note, 422

Presumption

—

Agency by, 488
Price

—

Defined, 884
How fixed, in sale, 885

Principal

—

Defined, 469
Qualifications of, 477
Persons incapable of acting as, 478
Unincorporated clubs as. 479, 480
Instructions to agent, 492, 523-525
Previous acts of, 494
Liability for sub-agent's acts, 510
Ratification by, 511-518
Relation to agent, 519-539
Duty of, to agent, 536-539
Revocation of authority by, 561-564

Private Carriers

—

Liability of, as bailee, 1069
Distinguished from common carriers, 1071

Profits-
Partnership, how divided. 623, 666
Sharing of, test of partnership, 626
Common ownership of, 627

Promise

—

As consideration, 40
To do what one is obliged to do, 45
Conditional, 44
Requisites of in note, 324

Promissory Note

—

Negotiable instrument, 302
Defined, 308

Promof r

C
f.
mmercial PaPer .

Negotiability and Negotiable Instruments Law
Defined, 746
Corporation liable for debts of, 747
Individual liability for debts, 748
Right to recover for services, 749

Proof

—

Of payment, how made, 222
Existence of corporation, 732

32
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Of loss, 1239-1241
Of death of insured, 1270
Of injury, 1278
Of claim, in bankruptcy, 1485
Of claim, form for, XXIII. chap. XIX.

Property

—

Partnership, 630-634
Actual existence of, denned, 887
Potential existence of, defined, 888
Incorporeal, defined, 889
After acquired, sale of, 890

Protest

—

Defined, 426
Necessity of, 427
Notice of, defined, 429
Necessity of notice of, 430
Notice to be given by whom, 431
Notice to be given to whom, 432
Form of notice of, 433
Manner of notice, 435
Time of notice, 436
Certificate of, 437
Waiver of, 438, 439
Matured draft, 440

Proxy

—

Defined, 856
Duration of authority conferred by, 857
To whom may be issued, 858

Public Corporations

—

See Corporations
Public Authority

—

Exercise of, affecting carriers liability, 1074
Losses due to exercise of, 1077

Public Policy

—

Agreements opposed to, 127
Defined, 141
Restraint of trade, 142-147
Restraint of marriage, 152
Agreements between bidders, 153
Trade union agreements, 154
Employers' agreements, 155
Secret advantage, 156
Influencing puhlic service, 157
Limiting damage for negligence, 158

Purchaser—
Bona fide, rights of, to goods, 882
See Bona Fide Holders

Quality

—

Expressed opinion, when fraud, 106
Implied warranties of, 957-963

Quit

—

Notice to, 1387
Length of notice to, 1388

Quit-claim

—

Deed, defined, 1328
Deed, form for, XVII. chap. XIX.

Quorum

—

At stockholders' meetings, 851

Railway Rate Law

—

.

Prohibiting discrimination by common carriers, 1090

Ratification

—

Infant's contracts, 85-89
Fraudulent contract, 110, 111

Sunday contracts, 129
Acts of agent, by principal, defined, 511
Consideration necessary, agency, 512
Agent's acts, revocation of, 513
Who may ratify as principal, 514
Acts which may be ratified, 515
Partial, 516
Manner of, 517
Silence as, 518

.Real Estate

—

Partnership, 635-637
Defined, 1289
See Real Property
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Real Property

—

Denned, 1285
Lands, defined, 1286
Tenements, defined, 1287
Hereditaments, defined, 1288
Real estate, defined, 1289
Estate in land, defined, 1290
Classes of estates, 1291-1300
Joint tenancy, 1301
Estates by entirety, 1302
Tenancies in common, 1303
Title to, defined, 1307
Derivation of title, 1308
Title by descent, 1309
Title by will, 1310
Title by adverse possession, 1311-1312
Title by involuntary alienation, 1313
Title by right of eminent domain, 1314
Land contracts, 1315-1318
Abstract of title, 1319-1320
Deeds to. 1321-1346
Mortgages of, 1347-1372
Leases of, 1372-1392
Fixtures as, 1393-1401
Mechanics' liens, 1402-1410

Rebates

—

Prohibited, 1090
Receipt

—

Necessity for, 227
Distinguished from release, 280
Of carrier, as contract, 1095
As land contract, 1315

Receiver

—

Distinguished from assignee, 1513
Defined, 1554

Record

—

Contracts of, 32
Recording

—

Of chattel mortgage, 1140, 1141
Of deeds, 1341, 1342
Of real estate mortgages, 1362, 1363

Redemption

—

Equity of, defined, 1060
Right of, defined, 1158

Referee

—

Defined, 1464
In bankruptcy, defined, 1465
In bankruptcy, jurisdiction and power of, 1466
In bankruptcy, duties of, 1467
In bankruptcy, compensation of, 1468

Reformation

—

Defined, 1556
Registry

—

Of trade mark, defined, 1537
Effect of, on trade mark, 1538

Release

—

Defined, 279
Distinguished from receipt, 280
Mutual, defined, 281
Mutual, when set aside, 282
Sealed, effect of, 283

Remedial Law

—

Defined, 9
Remedies

—

For breach of contract, 244
Of seller, after passing of title and possession, 964
Of seller, after passing of title but not of possession, 965
Of seller, after partial delivery, 966
Of seller, after delivery, title retained, 967
Of seller, lien, 968
Of seller, resale of goods, 969
Of seller, stoppage in transitu, 970-981
Of buyer, seller refusing to deliver, 982, 983
Of buyer, after passing of title, 984
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Of buyer, goods delivered, but defective, 985
Of buyer, breach of warranty, 986
Of buyer, breach of condition, 987
Of buyer, damages for breach of warranty, 988

Rent

—

,

Denned, 1389
Amount of, 1390
When payable, 1391

Replevin

—

Defined, 1547
Repudiation

—

Infant s contracts, 85-89
Rescission of Contract

—

Fraud, extent of right to rescind, 109
Partial rescission impossible, 111
Rights of parties after rescission, 112
Defined, 202
What contracts may be rescinded, 203
Distinguished from cancellation, 204

Restraint of Trade

—

Defined, 142
When opposed to public policy, 143
Cornering market, 144
Reasonableness of restriction, 145
Business, based on trade secret, 146
Problem, 147
Good-will, 148-151

Revocation of

—

Offer, when revokable, 56
Unnecessary to revoke offer, 57
Acceptance, 58
Ratification of agent's acts, 513
Agent's authority, 561-564
Wills, 1422-1424

Rhode Island

—

Sunday contracts, 129
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Risk

—

Change of, in insurance, 1228
Sale of Goods in Bulk Act

—

Defined, 1506
Sales-

Defined, 871
Essentials of, 876
Distinguished from consignment, 877
Bargain and sale, 878
Executory contract of, 879
To arrive, defined, 880
Who may make, 881
Rights of bona fide purchasers, 882
Consideration for, 883
Price, 884, 885
Requisites of property to constitute, 886
Actual existence of property, 887
Potential existence of property, 888
Incorporeal property, 889
After-acquired property, 890
Contract of, 891
Offer and acceptance, 892-895
Bill of, 895, 896
Provisions of Statute of Frauds, 897-902
Passing of title, 903-907
Conditional, passing of title, 908, 909
On credit, title passes, 910
Of goods sent C. O. D., 911
Of goods, on approval, 912
Of goods, delivered to a carrier, 913
Of goods, in possession of third person, 915
Delivery of goods, by seller, 921-935
Acceptance of goods by buyer, 936-938
Payment by buyer, 940
Nature of warranty, in, 941-945
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Express warranty, 946-950
Implied warranties, 951
Implied warranty of title, 952-956
Implied*. warranty of quality, 957-962
Caveat emptor, explained, 963
Remedies of seller, 964-969
Stoppage in transitu, 970-981.

Remedies of buyer, 9S2-988
Breach of warranty, 985-988
Distinguished from bailment, 990
When construed as chattel mortgage, 1134-1135

Samples

—

bales by, implied warranty, 958
Carrier not liaole for when checked as baggage, 1125

Seal-
Effect of, 26-27
What constitutes, 28
Affecting negotiability, 314
Not affecting negotiability, 315
Provisions of Negotiable Instruments Law, 316
Agent's authority under, 485
Not necessary on chattel mortgage, 1143
Not required in insurance policy, 1210
To deed, 1335

Sealed Instruments-
Waiver of, 199
Authority of partner to execute, 651
Agent's authority to execute, 485

Securities

—

See Collateral Securities and Pledge
Several Liability

—

Defined, 74
Determined, how, 76

Shares of Stock

—

Defined, 798
Personal property, 799
See Stock

Signature

—

Commercial paper, by whom, 311
Place of, on commercial paper, 312
Character of, on commercial paper, 313
To deed, 1346

Silence

—

Acceptance implied from, 59
Ratification by, 518

Simple Contract

—

Defined, 24
Waived, 195
Written, when waived by parol, 198
Form for, I. chap. XIX.

Source of Law

—

General, 4
Commercial paper, 297

South Carolina

—

Married women's contracts, 99
Usurious contracts, 133
Legal rates of interest 139
Compound interest, 140
Statute of limitations, 264
Corporation laws of, 870-871

South Dakota

—

Effect of seal in, 26
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Special Damages

—

Defined, 254
Recoverable, when, 255

Specialty

—

Contracts by, defined, 25
Distinctions abolished, 26

Specific Performance

—

Defined, 256, 1555
Classes of contracts, 257
Contracts, where damages are inadequate, 258
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Contracts which courts cannot supervise, 259
Contracts for personal services, 260
Covenants in lease, 261

Statute of Frauds

—

Denned, 162
Contracts required to be in writing, 163
Kind of writing required, 164
Nature of contract, in violation of, 165
Waiver of written contracts under, 200
Requirements for contracts of sale, 897
Meaning of goods, wares, and merchandise, 898
Manufactured goods under, 899
Meaning of fifty dollars in value, 900
Requisites of part payment under, 901
Requisites of partial delivery, 902

Statute of Limitations

—

See Limitations, Statute of
Statutory Law

—

Defined, 4
Effect on common law, 8

Stock

—

Paid-up, 742-745
Corporation's right to hold, 762-763
Capital, 765-770
Over-issued 771
Increase or decrease of, 772, 773
Preferred, 774-777
Treasury, 778
Watered, 779
Subject to lien. 794-796
Forfeiture of, 797
Personal property, 799
Defined, 800
What represented by, 801
Subject to attachment, garnishment and execution, 802
Transfer and sale of, 803-808
Method of transfer, 805
Requisites of valid sale, 806
Delivery of, 807
Right to dividends as between buyer and seller, 808
Implied warranties of seller of, 809
Damages on breach of contract to sell, 810
Pledge of, how made, usually, 811
Necessity of pledgee to return, 812
Right of pledgee to sell or repledge, 813
Held in trust. 814
Certificates of, 815-829
Dividends, defined, 863
In foreign corporations, when taxed, 867

Stock Gambling

—

Legality of contract, 130
Stockholders

—

Who are, 780
Rights of, in general. 781
Termination of relation, 782
No title to corporation property, 783
No title to profits, 784
Rights of, as against creditors, 785
As creditors, 786
Right to purchase new stock, 787
No trust relation, 788
Partial'y paid-up stock agreement, 789
Right to inspect books, 790
Contract with corporation, 791
May be competitor of corporation, 792
Minority, position of. 793
Right to sell stock, 803
Right to transfer on books, 819
Not chargeable with knowledge of corporation's business, 849
Meetings of, 850-858

Stockholders' Liability

—

Who liable as stockholders, 830
Theory underlying, 831
Extent of, 832
Trust fund doctrine, 833
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Who may enforce, 834
In case of bonus stock, 835
In case of stock issued for property or services, 836
In case of receiving part of assets, 837
Waiver of, 838
For labor, 839
When corporation imperfect, 840
Effect of transfer on, 841
Precautions in case of transfer, 842
Contribution, in case of enforcement of, 843

Stoppage in Transitu

—

Right of, defined, 970
Relation of parties, to give right of, 971
Property subject to, 972
Essential elements of, 973
Beginning of transit, 974
Extent of buyer's insolvency necessary, 975
When right of, ends, 976
Complete exercise of right of, 977
Method of exercising right of, 978
Wrongful, effect of, 979
Effect of, on carrier's liability, 1105

Sub-agents

—

Appointment of, 508
Usage affecting appointment, 509
Responsibility for acts of, 510

Subrogation

—

Defined, 1191
When right of, arises, 1192
Right of, to collateral security, 1193

Subscription

—

Consideration for contract, 42
Who may subscribe to corporation stock, 734
Nature of stock subscription, 735
No particular form necessary for stock subscription, 736
No writing necessary for stock subscription, 737
Acceptance by corporation, 738
Unpaid, defenses to, 739
Release from by corporation, 740

Substantive Law

—

Defined, 9

Classified, 10

Suicide

—

As affecting insurance, 1265
Sunday Contracts

—

Nature of, 128
Ratification of, 129

Supra Protest

—

Defined, 361
Surety

—

Corporation's right to act as, 759
Defined, 1166
Distinguished from guarantor. 1168
Distinguished from indorser. 1170
When entitled to notice of default, 1186
Rights of against principal, 1187, 1188
Rights against co-sureties, 1189-1190
Right to subrogation. 1191-1193
Discharge of, 1194-1198

Suretyship

—

Partner's authority to bind firm on contract of, 659
Defined, 1165
Principal in contract of, defined, 1167
Necessity of consideration, 1171
No form of contract required, 1172
Necessity of writing, 1173

Hhxation

—

Of shares in foreign corporation, 867
Telegram

—

Offer and acceptance, 65-67
Telegraph Companies

—

To what extent common carriers, 1126
Degree of care to be exercised by, 1127
Limiting liability, 1128
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Reasonableness of regulation for repeating message, 1129
Limiting liability for negligence, 1130

Tenancies

—

Joint, 1301
By entirety, 1302
In common, 1303
At sufferance, 1381
At will, 1382
Periodic, 1383
For years, 1386

Tenant-
Defined, 137S

Tender

—

Defined, 230
Effect of, 232
Requisites of, 233
Place of, 234
Time of, 235
Medium of, 236
Distinguished from payment, 231
Effect of refusal upon specific grounds, 237
Discharge of chattel mortgage by, 1156

Tenements

—

Defined, 1287
Tennessee

—

Effect of seal in, 26
Infant's contract, repudiation, 85
Usurious contracts, 132
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Term

—

Of corporation officers, 848
See Lease, and Tenancies

Terms

—

Explanation of, in contract, 172
Usage, effect of, 173

Termination of

—

Agencv, 550-573
Partnership, 679-700
Corporation, 868-870
Railment, 1007
Pledge, 1061

Texas

—

Effect of seal in, 26
Legal age in, 79
Infant's contract, repudiation, 86
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 870-871

Third Persons

—

Duty, with respect to agent's authority, 491
Rights of, affected by agent's instructions, 492
Liability of principal to, 540-549
Rights of principal against, 550-552
Defined, 540

Time

—

Repudiation by infant of contract, 85-87
Performance of contract, 210
Essence of contract, 211
Of tender, 235
Certainty of, commercial paper, 320-323
Exceptions to certainty of time in commercial paper, 321
Of presentment of commercial paper, 417, 418
Of delivery of goods by seller, 925
Computation of, for delivery of goods, 927-930
Of delivery by carrier, 1102

Title-
Passing of, defined, 903
Legal presumption as to passing of, 904
Importance of determining passing of, 905
Passes, when, from seller to buyer, 906
To goods not specific, passes when, 907



GENERAL INDEX 505

(References are to question numbers.)

Goods sold on credit, 910
Goods sent C. O. D.. 911
Goods sold on approval, 912
Goods delivered to carrier, 913
Goods not yet delivered, 914
Goods in possession of third person, 916
Effect of bill of lading on passing of, 917-918
Change of possession, sufficient to pass, 920
Warranties of, to personal property, 952-956
To real property, 1307-1314

Torts

—

Law of, part of substantive law, 10
Principal's liability for agent s, 549
Agent s personal liability for, 558
Partner's liability for, 678
Corporation's liability for, 764

Trade Circular

—

Offer by, 61
Trade Marks

—

Defined, 1526
When use of protected, 1527
Necessity of copyright or registry, 152P
What may be used as, 1529
Loss of. 1530
As property, 153

1_Name or description as, 1532
Extent of property right in, 1533
Length of protection, .1534
Territorial extent of right in, 1535
Registry of, 1537-1538
Remedies for infringement, 1539

Trade Names

—

Defined, 1540
To what extent, protected, 1541

Trade Unions

—

Legality of contracts, 154
Discrimination against by employer, 155

Transfer

—

Distinguished from negotiation, 364
Treasury Stock

—

Defined, 778
Trust Deeds

—

Defined, 1370
Trustee

—

Agent as, 530-535
Partner as, 646, 647
Stockholder not in relation of, 788
In bankruptcy, defined, 1469
In bankruptcy, how appointed, 1470
In bankruptcy, who may act as, 1472
In bankruptcy, majority of, 1473
In bankruptcy, duties of, 1474
In bankruptcy, compensation of, 1475
In bankruptcy, bond of, 1476
In bankruptcy, title of, 1494

Ultra Vires Acts

—

Defined, 754
Guaranty and suretyship as, 759
Partnership of corporation as, 760
Accommodation paper as, 761
Holding stock in other corporations, 762

Until—
As used in contract, 185

Usage

—

As source of law merchant, 6
Terms, explained by, 172
Agent's authority, affected by, 493
Sug-agent's appointment by, 509

Usury

—

Status of usurious, contract, 131
Effect of on principal, 132
Effect of on interest, 133
Effect of on excess interest, 134
Defined, 135
Exemptions from usury laws, 136
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Who may take advantage of, 137
Corporations, 138
Legal rates of interest, 139
Partnership contracts, 604

Vacancy

—

Clause in insurance policy, 1233-1237
Validity

—

Contract, when valid, 14

Valuable Consideration

—

See Consideration
Vermont

—

Legal age in, 79
Infant's contract, repudiation, 86
Married women's contracts, 98
False opinion, constituting fraud, 106
Sunday contracts, 129
Usurious contracts, 134
Legal rates of interest, 139
Statute of limitations, 264
Corporation laws of, 87U-871

Virginia

—

Infant's contract, repudiation, 87
Usurious contracts, 133
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Void Contracts

—

Defined, 82
Voidable

—

Defined, 82
Contracts of infants, when, 84

Voting

—

At stockholders' meetings, 8S3
Cumulative, 854
Of pledged stock, 855
By proxy, 856-858
At creditors' meetings, 1484

Waiver

—

Method of discharging contract, 193
Simple contract, how waived, 195
Partially performed contract, 196
Presumption of, 197
Written contract, by parol, 198
Sealed instruments, 199
Contracts, written, under Statute of Frauds, 200
Inoperative, when, 201
Indorsement, with, 382
Of protest, 438, 439
Of lien on stock, by corporation, 796
Of proof of loss, 1241
Form for, of stockholders' meetings, XVII. chap. XIX.

War-
Partnership dissolved by, 690

Warehouseman

—

Bailee for hire for custody, 1031
Defined, 1032
Liability of, for goods generally, 1033
When liable as insurer, 1034
Warehouse receipts, 1035-1037
Compensation of, 1038
Lien of, 1039

Warehouse Receipts

—

Defined, 1035
Transfer of, as symbolical delivery, 1036
Negotiability of, 1037

Warranty

—

Partner's authority to give, 660
Implied, on sale of stock, 809
Denned, in sale contract, 941
Nature of. 942
Distinguished from condition, 943
Consideration supporting, 944
Distinction between express and implied, 945
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Express warranty, in sale, 946-950
Implied warranty in sale, 951-962
Caveat emptor, 963
Breach of, remedy of buyer, 986
Breach of condition as, 987
Breach of, measure of damages for, 988
Distinguished from misrepresentation, 1219
Classes of, in insurance policy, 1220
Affirmative and promissory, 1221
In life insurance policy, 1256
Deeds, 1329
Covenants of, 1330-1331
Deed, form for, XVI. chap. XIX.

Washington

—

Legal age in, 79
Married women's contracts, 98
Usurious contracts, 133
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Watered Stock

—

Denned, 779
Weight

—

Opinion of, when fraud, 106

West Virginia

—

Infant's repudiation of contract, 87
Married women's contracts, 99
Usurious contracts, 134
Legal rates of interest, 139
Compound interest, 140
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Will-
Defined, 1412
Who may make, 1413
Legacy, defined, 1414
Devise, defined, 1415
To whom property may be left, 1416
What property may be willed, 1417
Form of, 1418
Signing of, 1419
Witnesses to, 1420
Acknowledgment of, 1421
Revocation of, defined, 1422
When may be revoked, 1423
Method of revocation of, 1424
Codicil to, 1425
Probate of, 1426
Letters of administration, 1427

Wisconsin

—

Effect of seal in, 27
Infant's contract, repudiation, 86
Married women's contracts, 99
Sunday contracts, 129
Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870-871

Withdrawal of Offer

—

When permitted, 56
Unnecessary when, 57

"Without Recourse"

—

Indorsement, defined, 377
Witnesses

—

To will, 1420
To deed, 1339

Words

—

Construed in contract, 175
Conflict of meaning, 176
Against which party construed, 177
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Valid vs. invalid construction, 179
General vs. particular words, 181
"Year", used in contract, 182
"Month", used in contract, 186
"Day" used in contract, 184
"Until", used in contract, 185
Of Negotiability, 337-339

Writing

—

Contracts required to be in, 163
Necessity of, for negotiability, 308
Method of, in commercial paper, 309
Contracts of sale to be in, when, 897

Written Contracts

—

Statute of frauds, 163-165
Determined, how, 169
Waiver by parol, 198

Wyoming

—

Usurious contracts, 133
Legal rates of interest, 139
Statute of limitations, 264
Negotiable Instruments Law, 299
Corporation laws of, 870 871

"Year"—
Interpretation of, in contract, 182

Years

—

Estates for, defined, 1300
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Law, Chapter I.

New York, 4, 6
Florida, 4, 6

Contracts, Chapter II.
California, 12, 132, 135, 139, 140, 149, 163, 264, 290
New York, 12, 16, 17, 19, 22, 23, 25, 29, 32, 41, 48, 51, 54, 68, 78, 113,

128, 132, 135, 136, 137, 138, 139, 162. 163, 167, 187, 215, 216, 217,

218, 219, 223, 225, 226, 227, 228, 229. 262, 263, 264, 265, 267, 270,

281, 282, 284, 285, 286, 287, 288, 289, 290, 294
Washington, 12, 13, 135, 139
Illinois, 12, 37, 56, 64, 65, 66. 147, 155
Michigan, 12, 16. 29, 30, 33, 34, 35, 36, 52, 82, 162, 262, 264
Florida, 135, 139

Commercial Paper, Chapter III.
Rhode Island, 297, 298
Michigan, 299, 301, 307, 321, 330, 339, 364, 370, 374, 375, 376, 377, 378,383,

400, 401, 402, 403, 413, 430, 431, 438, 454, 455, 456, 457
New York, 301, 302, 303, 304, 306, 307, 320, 321, 338, 359, 360, 361, 364,

371, 374, 375, 376, 377, 382, 383, 384, 385, 386, 387, 388, 389, 390,

391, 392, 393, 394, 395, 413, 418, 424, 431, 438, 440, 441, 442, 445,

446, 447, 448, 449, 456, 468
Illinois, 303, 304, 307, 323, 354, 371, 404, 418, 424, 431, 444, 445, 446,

465, 466, 467
California, 385, 386, 387
Washington, 303, 304, 370, 428
Pennsylvania, 336

Agency, Chapter IV.
New York, 469, 470, 471, 472, 473, 475, 476, 479. 480, 481. 483. 485, 486, 487,

488, 491, 492, 493, 496, 497, 508, 541, 550, 551, 552, 559, 574, 577,

578, 581, 582, 588
Michigan, 469, 471, 511
California, 469, 485, 588
Pennsylvania, 469, 483
Illinois, 498, 502, 535

Partnership, Chapter V.
California, 590, 593, 596, 598, 599, 602, 691
Florida, 590, 599
Washington, 601, 711
Illinois, 646, 647, 649, 678
Michigan, 710
New York, 590, 593, 596, 598, 599, 600, 601, 602, 603, 604, 606, 616, 617,

623, 626, 627, 629, 631, 633, 634, 642, 646, 649, 652, 654, 669, 670,

671, 672, 676, 677, 679, 680, 681, 682, 683, 684, 686, 691, 692, 694,

695, 696, 697, 698, 699, 700, 702, 705, 706, 711, 712, 713, 714

Corporations, Chapter VI.
California, 717, 720, 723, 730, 754, 774, 775, 831, 853. 856
Michigan, 717, 721, 722. 730. 761. 783. 800. 801, 805, 870
Illinois, 721, 722, 744, 752, 778. 790, 841, 868, 870
Washington, 721, 754, 769, 772, 773, 774, 775, 80S
Rhode Island, 832. 847, 870
New York, 717, 720, 721, 722. 724, 725, 727, 728, 729, 730, 734, 745, 750,

751, 754, 757, 763, 770, 780, 787, 805, 817, 844, 849, 853, 857, 858,

860, 868, 869, 870
Pennsylvania, 730, 754, 755, 758, 759, 760, 762, 763, 765, 781, 787, 790,

832, 856
Sales, Chapter VII.

California, 871, 877
Washington, 872
Illinois, 895, 918. 919. 970. 971
New York, 872, 873. 874. 875. 876. 877. 880. 882. 890. 906. 910. 912, 913,

925, 926, 931, 934, 941, 943, 970, 971, 973, 977, 979, 987, 988
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Bailments, Chapter VIII.

California, 989
Illinois, 989, 992, 997, 1029
>'ew York, 989, 992, 993, 1008, 1017, 1021, 1040, 1052, 1055, 1056

Common Carriers, Chapter IX.
California, 1109
Michigan, 1111
Illinois, 1088, 1119, 1125
New York, 1070, 1074, 1108, 1110

Chattel Mortgages, Chapter X.
Illinois, 1131
New York, 1140, 1147
Washington, 1158

Guaranty and Suretyship, Chapter XI.
California, 1163
Illinois, 1165, 1170. 1198
New York, 1163, 1164, 1167, 1168, 1171, 1177, 1181, 1184, 1194

Insurance, Chapter XII.
Illinois, 1205, 1213
Michigan, 1245, 1246, 1247
New York, 1203, 1207, 1218, 1220, 1226, 1235, 1253
Pennsylvania, 1271, 1272

Real Property, Chapter XIII.
California, 1337, 1347
Rhode Island, 1402
New York, 1285, 1289, 1290, 1297, 1321, 1328. 1329, 1331, 1337, 1338,

1339. 1340, 1341, 1342, 1343, 1344, 1345, 1353, 1354, 1355, 1367, 1369,
1393, 1396

Washington, 1285, 1319, 1328, 1329, 1347, 1364, 1370
Bankruptcy, Chapter XV.

Michigan. 1438. 1442, 1446, 1452, 1456. 1469. 1470. 1471. 1474, 1490
New York, 1435, 1437, 1439, 1442, 1443. 1447. 1449. 1457, 1462, 1492
Washington, 1435, 1437, 1443, 1446, 1447, 1457, 1458, 1463

Fraudulent Conveyances, Chapter XVI.
California, 1512
Michigan, 1506, 1509, 1510, 1511, 1514, 1516, 1520
New York, 1509, 1513, 1517, 1518, 1519, 1521, 1522, 1523, 1524, 1525

Trade Marks, Chapter XVII.
Illinois, 1528

Legal Remedies, Chapter XVIII.
California, 1554
Michigan, 1554
New York, 1554
Rhode Island, 1547
Washington, 1548, 1551
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